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In the Matter of Charges and Complaint Case No. 24-40539-1

Against: FI LE D

MICHAEL IRA SCHNEIER, M.D., JUL 30 2024
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Respondent.

COMPLAINT

The Investigative Committee! (IC) of the Nevada State Board of Medical Examiners
(Board), by and through William P. Shogren, Deputy General Counsel and attorney for the IC,
having a reasonable basis to believe that Michael Ira Schneier, M.D. (Respondent) violated the
provisions of Nevada Revised Statutes (NRS) Chapter 630 and Nevada Administrative Code (NAC)
Chapter 630 (collectively, the Medical Practice Act), hereby issues its Complaint, stating the IC’s
charges and allegations as follows:

1. Respondent was at all times relative to this Complaint a medical doctor holding an
active license to practice medicine in the State of Nevada (License No. 14728). Respondent was
originally licensed by the Board on March 8, 2013, and has a specialty in spine surgery.

2. Patient A? was a forty-nine (49) year-old male at the time of the events at issue.

3. Patient A was admitted to Sunrise Hospital on December 26, 2019, with complaints
of lower back pain, weakness, and inability to walk. Patient A underwent an MRI of the lumbar
spine on December 27, 2019, which demonstrated severe canal narrowing at the T11-T12 level.
Patient A then underwent an MRI of the thoracic spine on December 30, 2019, which

demonstrated severe central stenosis at the T10-T11 level, with abnormal cord signal at this level.

! The Investigative Committee of the Nevada State Board of Medical Examiners, at the time this formal
Complaint was authorized for filing, was composed of Board members Victor M. Muro, M.D., Chowdhury H. Ahsan,
M.D., Ph.D., FACC, and Ms. Pamela J. Beal.

2 Patient A’s true identity is not disclosed herein to protect his privacy, but is disclosed in the Patient
Designation served upon Respondent along with a copy of this Complaint.
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4, On December 31, 2019, Respondent performed a thoracic laminectomy for spinal
cord decompression with pedicle screw fixation and onlay lateral transverse fusion (hereinafter
referred to as the “laminectomy”), intended to be performed at the T10-T11 level. According to
Respondent’s preoperative diagnosis, Respondent diagnosed Patient A with thoracic
myelomalacia myelopathy with spinal stenosis at the T10-T11 level.

5. Respondent performed the December 31, 2019, laminectomy at the T9-T10 level
and failed to perform surgery on Patient A’s main pathology at the T10-T11 level.

6. Patient A returned to Sunrise Hospital on January 22, 2020, with complaints of
continued severe pain, spasms, and numbness in the bilateral lower extremities. A CT scan
performed during Patient A’s admission demonstrated that on December 31, 2019, Respondent
performed the laminectomy at the T9-T10 level and not the T10-T11 level as originally intended.
During Patient A’s hospitalization, there was also concern of a medial breach of the left T9 screw.

7. On January 23, 2020, Respondent performed a second surgery on Patient A, by
removing the T9 pedicle screws and rods. Although again, Respondent did not address the severe
stenosis at the T10-T11 level during the second surgery.

8. There is no documentation that Respondent informed Patient A that the initial
laminectomy was performed at the incorrect level, or that Patient A still required operation on the
T10-T11 level.

9. On February 4, 2020, Patient A underwent a repeat MRI of the thoracic spine,
which demonstrated continued severe stenosis at the T10-T11 level. On February 13, 2020,
Respondent reported spasticity in his lower extremities and functional decline. Patient A
underwent further MRI testing on February 15, 2020, and May 13, 2020, both of which
demonstrated continued severe central stenosis at the T10-T11 level.

10. On May 29, 2020, Patient A presented to another hospital with continued
complaints of back pain, lower extremity pain, and spasticity. On or about June 4, 2020, Patient A
underwent a T10-T11 laminectomy, which was performed by another surgeon.
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COUNT I
NRS 630.301(4) — Malpractice

11.  All of the allegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

12.  NRS 630.301(4) provides that malpractice of a Physician is grounds for initiating
disciplinary action against a licensee.

13.  NAC 630.040 defines malpractice as “the failure of a physician, in treating a
patient, to use the reasonable care, skill, or knowledge ordinarily used under similar
circumstances.”

14. As demonstrated by, but not limited to, the above-outlined facts, Respondent failed
to use the reasonable care, skill, or knowledge ordinarily used under similar circumstances when
treating Patient A, by failing to recognize and address Patient A’s continued spinal stenosis at the
T10-T11 level, after performing surgery at the incorrect spinal level on December 31, 2019.
Respondent’s failure to use the reasonable care, skill, or knowledge ordinarily used under similar
circumstances includes, but is not limited to, the failure to address Patient A’s T10-T11 spinal
stenosis during the second surgery Respondent performed on January 23, 2020.

15. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.

COUNT I1
NRS 630.3062(1)(a) — Failure to Maintain Complete Medical Records

16. All of the allegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

17. NRS 630.3062(1)(a) provides that the “failure to maintain timely, legible, accurate
and complete medical records relating to the diagnosis, treatment and care of a patient” constitute
grounds for initiating discipline against a licensee.

18. Respondent failed to maintain complete medical records relating to the diagnosis,
treatment and care of Patient A, by failing to correctly document his actions when he treated

Patient A, by, among other things, Patient A’s continued stenosis at the T10-T11 level after the
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December 31, 2019, procedure. Thus, Respondent’s medical records were not timely, legible,
accurate, and complete.

19. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.

COUNT III
NRS 630.306(1)(g) ~ Continual Failure to Exercise Skill or Diligence

20. All of the allegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

21.  Continual failure by the Respondent to exercise the skill or diligence or use the
methods ordinarily exercised under the same circumstances by physicians in good standing
practicing in the same specialty or field is grounds for disciplinary action against a licensee
pursuant to NRS 630.306(1)(g).

22.  Respondent continually failed to exercise skill or diligence as demonstrated by his
repeated failure, after December 31, 2019, to recognize and address Patient A’s continued spinal
stenosis at the T10-T11 level, despite multiple imaging studies indicating that the spinal stenosis
at the T10-T11 level had not resolved.

23. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.

WHEREFORE, the Investigative Committee prays:

1. That the Board give Respondent notice of the charges herein against him and give
him notice that he may file an answer to the Complaint herein as set forth in NRS 630.339(2)
within twenty (20) days of service of the Complaint;

2. That the Board set a time and place for a formal hearing after holding an Early
Case Conference pursuant to NRS 630.339(3);

3. That the Board determine what sanctions to impose if it determines there has been
a violation or violations of the Medical Practice Act committed by Respondent;

4. That the Board award fees and costs for the investigation and prosecution of this

case as outlined in NRS 622.400;
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5. That the Board make, issue and serve on Respondent its findings of fact,
conclusions of law and order, in writing, that includes the sanctions imposed; and

6. That the Board take such other and further action as may be just and proper in these
premises.

44
DATED this X day of July, 2024.

INVESTIGATIVE COMMITTEE OF THE
NEVADA STATE BOARD OF MEDICAL EXAMINERS

Nevada State Board of Medical Examiners
9600 Gateway Drive
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By:

Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: shogrenw(@medboard.nv.gov

Attorney for the Investigative Commiltee
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VERIFICATION
STATE OF NEVADA }

. 88,
COUNTY OF CLARK )

Chowdhury H. Ahsan, M.D., Ph.D., FACC, having been duly sworn, hereby deposes and
states under penalty of perjury that he is the Chairman of the Investigative Committee of the
Nevada State Board of Medical Examiners that authorized the Complaint against the Respondent
herein; that he has read the foregoing Complaint; and that based upon information discovered in
the course of the investigation into a complaint against Respondent, he believes that the
allegations and charges in the foregoing Complaint against Respondent are true, accurate and
correct.

DATED this 30th day of July, 2024.

INVESTIGATIVE COMMITTEE OF THE
NEVADA STATE BOARD OF MEDICAL EXAMINERS

By: FMW

CHOWDHURY H. AHSAN, MB., PH.D., FACC
Chairman of the Investigative Commmee
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In the Matter of Charges and Complaint Case No. 24-40539-1
Against: FI L ED

IRA MICHAEL SCHNEIER, M.D.
AUG 2 1 2024
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Respondent.

ERRATA TO COMPLAINT

The Investigative Committee (IC) of the Nevada State Board of Medical Examiners (Board),
by and through William P. Shogren, Deputy General Counsel and attorney for the IC hereby submit
this Errata to its Complaint in Case No. 24-40539-1, filed July 30, 2024, and should be appended
thereto. An inadvertent clerical error was discovered on page 1, line 7, in the case caption and on
page 1, line 13, in which Respondent’s name should read as “Ira Michael Schneier, M.D.”

s+
DATED this 2\ day of August, 2024.

INVESTIGATIVE COMMITTEE OF THE
NEVADA STATE BOARD OF MEDICAL EXAMINERS

By: W‘M“?"’/

WILLIAM P. SHOGREN

Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: shorgrenw @medboard.nv.gov
Attorney for the Investigative Committee
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA
DI O
In the Matter of Charges and Case No. 24-40539-1

FILED

Complaint Against: IRA MICHAEL

SCHNEIER, M.D., JUL 31 2025
NEVADA STATE BOARD OF
Respondent. MED

EXAMINERS
By: N tmamre

FINDINGS AND RECOMMENDATIONS/SYNOPSIS OF RECORD
L INTRODUCTION

The formal hearing in this matter occurred on May 28, 2025. Present in the Reno office of the
Nevada State Board of Medical Examiners (the “Board”) were William Shogren, Esq. on behalf of
the Investigative Committee of the Nevada State Board of Medical Examiners (the “IC”), by Zoom,
and the undersigned Hearing Officer, together with the certified court reporter. Appearing remotely
by Zoom on behalf of the Respondent Ira Michael Schneier, M.D. was his attorney, Melanie L.
Thomas, Esq..

IC witness Johnna LaRue, Deputy Chief of Investigations for the Board, and IC’s designated
expert witness orthopedic surgeon Vadim Goz, M.D. appeared and testified remotely by Zoom.
Respondent Ira Michael Schneier, M.D. and Respondent’s designated expert witness Raj Agrawal,
M.D., appeared and testified remotely by Zoom. All witnesses were sworn prior to testifying. The
undersigned Hearing Officer did not invoke the rule of exclusion as the witnesses, other than Ms.
LaRue, were either a party (Dr. Schneier) or a designated expert witness (Dr. Goz and Dr. Agrawal).
See, NRS 50.155.

IC’s Exhibits 1, 2, 3, 4 and 10 were initially admitted into evidence prior to testimony. IC’s
Exhibits 5, 7, 8 and 9 were subsequently admitted into evidence during the course of the hearing.

Respondent’s Exhibits A, B, E,F, G, H, I, J, K, L, M, N, O, and P were initially admitted prior to
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testimony. Respondent’s Exhibit C, designated as “Digital Imaging (various dates)” was
subsequently admitted during the course of the hearing, as was Exhibit Q, Dr. Schneier’s CV.
11. ALLEGATIONS

The Complaint in this matter alleges three counts against Respondent. Count 1 is captioned
“Malpractice.” Count 2 is captioned “Failure to Maintain Complete Medical Records.” Count 3 is
captioned “Continual Failure to Exercise Skill or Dilligence.”

All three counts are premised on the allegation that on December 31, 2019, Respondent
performed a laminectomy (as defined in the Complaint) at the T9-T10 level of Patient A’s spine to
address spinal stenosis when said procedure should have been performed at the T10-T11 level.

Thus, the first base allegation is that Dr. Schneier performed a wrong level spine surgery on January
31,2019. The second base allegation is that Dr. Schneier then failed to recognize and did not address
the wrong level surgery issue or continuing spinal stenosis (the “complication”) when he performed a
second surgery on Patient A on January 23, 2020. According to the IC’s Complaint, that second
surgery allegedly failed to address continuing severe stenosis in Patient A’s thorcic spine. See
generally, Complaint, para 14.

In his Answer and Notice of Defense, Respondent denies that the December 31, 2019 surgery
was performed at the incorrect level of Patient’s A’s thoracic spine or that he failed to address
Patient A’ spinal stenosis in either surgery he performed.

NAC 630.040 defines “malpractice” as “the failure of a physician, in treating a patient, to use
the reasonable care, skill or knowledge ordinarily used under similar circumstances.”

Thus, the core issues in this matter are whether the IC has proven “malpractice” by a
preponderance of the evidence; specifically that Respondent’s December 31, 2019 surgery was
performed on the wrong level of Patient A’s thoracic spine, and that Respondent’s second surgery
failed to address this “complication.”!

I
1
/

! The IC is not claiming that Respondent’s surgical procedures themselves were performed below the standard of care
aside from the issue of the level where the surgeries occurred.
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1. EVIDENCE, WITNESSES AND TESTIMONY

The evidence that was presented at the hearing was extensive. The IC’s exhibits totalled
around 100 pages of material and Respondent’s “culled” exhibits included upwards of 700 pages of
medical records and other material.

Given the nature of this case (alleged wrong level spinal surgery), much of the key evidence
and testimony involved expert opinions on various imaging studies (the scan images themselves and
the reading radiologists’ impressions) of Patient A’s lumbar and thoracic spine. This testimony in the
hearing transcript can be confusing because much of it occurred while witnesses were referring to
imaging studies that were displayed on the television monitor.

Respondent presented two demonstrative exhibits that contined images from various
diagnostic tests. These were identified as “Exhibit C—Combined inaging studies patient marked”
(15 pages of images) and “Exhibit C—005 and 013 side by side” (one page). These images were
enhanced with colored arrows pointing toward various vertebral levels and anatomical features.
Given the extent of testimony concerning these enhanced images, they are attached hereto as
Appendix “A” and “B” respectively. Patient identifying information has been redacted. When
discussed herein, images from Appendix A will be referenced as “CIS” with the image number
following.

Additionally, the summary of testimony below is detailed by necessity. This is necessary for
a complete understanding of the issues in the case, and whether by a preponderance of the evidence
the IC established that Respondent indeed performed a wrong level spinal surgery and thereafter
failed to address this “complication.” This is a serious allegation that requires careful and serious
analysis.

As a final prefatory note, in the hearing testimony that is summarized below, testimony that

is key to the Hearing Officer’s ultimate findings is set forth in izalics, underline, bold, or a

combination thereof. Testimony that is most salient to the issues presented is identified with all
three.

/
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A. IC witness Johnna LaRue

Direct examination

The first witness called by the IC was Johnna LaRue. Ms. LaRue is Deputy Chief of
Investigations and Compliance Officer for the Board. She has worked for the Board for 19 years.
TR 19:13-25. Ms. LaRue was the investigator for the instant matter.

Ms. LaRue testified that as part of her investigation she was required to obtain medical
records. TR 20:9. She was specifically asked about the IC’s Exhibit 5, which were records from
Clinical Neurology Specialists. TR 21:20. Based on Ms. LaRue’s testimony, those records were
admitted into evidence. TR 23:3.

Next, Ms. LaRue testified about IC’s Exhibit 8, which were records from Khavkin Clinic.
Based on Ms. LaRue’s testimony, as well as the fact that records from Khavkin Clinic were also
submitted as Respondent’s Exhibit K, which had been previously admitted, IC’s Exhibit 8 was
admitted into evidence. TR 24:20-24:2.

Cross examination

On cross-examination, Ms. LaRue was asked a series of questions about her investigative
activities outside of gathering medical records. She testified that she requested a response to the
allegations from Dr. Schneier. TR 25:14-15. (IC’s Exhibit 1). She testified that she did not select
the IC’s expert. TR 25:20.

After this, Ms. LaRue was asked questions about the underlying complaint the Board
received, which elicited objections from IC counsel based upon the confidentiality of the
investigative file materials. There was also an extended discussion between counsel and the Hearing
Officer regarding the name of the complainant, and whether such name was covered by the
confidentiality rules. Eventually, the IC’s objection based upon confidentiality was sustained, subject
to further discussion. TR 31:16-20.

Ms. LaRue testified that she provided medical record to the IC’s expert witness, Dr. Goz. TR
43:20.

//
//
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Ms. LaRue was then asked about what Respondent’s counsel referred to as the “community
complaint” and whether the same was provided to Dr. Goz. This elicited an objection from IC
counsel, again based on confidentiality of investigative materials. Respondent’s counsel argued that
by disclosing material to the expert Dr. Goz, the confidentiality was waived. The issue was reserved
as being more properly addressed in the context of Dr. Goz’ testimony. TR 39:13-18.

There were no credibility issues with respect to Ms. LaRue’s testimony.

B. IC witness YVidam Goz, M.D.
Direct examination

The second witness called by the IC was expert witness orthopedic surgeon Vadim Goz,
M.D.. Dr. Goz has been licensed to practice medicine in Nevada for “about five years.” TR 43:18-
19. He is a practicing spinal surgeon and member of the American Academy of Orthopedic Surgery.
TR 44:16; 45:6-7. He performs between 200 and 250 spinal surgeries a year, including
laminectomies and fusions. The total number of thoracic fusions was “probably a few hundred.” TR
45:10-20.

Dr. Goz testified that he was familiar with Dr. Schneier’s case, and that based upon his
training and experience, he was familiar with the standard of care that applied to the case. TR 48:24-
49:6.2

Dr. Goz testified that in his opinion, there was a “departure from the standard of care” in this

case. TR:52:12-13. Specifically:

“In my opinion, the departure from the standard of care was the failure
to recognize the wrong-level surgery over a prolonged period of time,
and the failure to address that complication. And I want to be clear in
my opinion, you know, I think the report is very clear that wrong-level
surgery is a well documented complication or potential risk of surge
especially at the thoracic spine, and while having that complication in

itself, in my opinion, is not malpractice, it is the repeat failure to
recognize that complication and adjustment it in a timely manner.

That constitutes the departure from standard of care, in my opinion. ”

TR:52-20-53:9.

2 At this point, IC’s Exhibit 9, a 2008 article from the publication” SPINE” entitled “The Prevelence of Wrong Level
Surgerty Among Spine Surgeons” was admitted into evidence over Respondent’s objection based upon Dr. Goz’
testimony that it was used as one of his data points in forming his opinions. TR 51:24-52:2. Dr. Goz did not
thereafter directly refer to this article during the balance of his testimony.
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Dr. Goz read into the record the admission notes for Patient A from Sunrise Hospital dated
12/26/2019. Those records indicated that Patient A was experiencing left lower back pain and
presented to the ER complaining of worsening left low back pain with issues of inability to walk for
two months. On the day of admission, the pain got worse to the point of calling his orthopedic
surgeon, who told him to go to the ER. He was also experiencing mild numbness and tingling in the
legs. TR 54:9-19.

Dr. Goz then reviewed an MRI report of Patient A’s lumbar spine dated 12/27/2019. IC
Exhibit 3, NSBME 060. The first impression read: “The canal narrow at T11-T12 with likely cord
edema at this level. Recommend contrast-enhanced thoracic spine MRL.” TR 55:4-6 and the
referenced IC exhibit. He explained that the reason for a contrast enhanced MRI was that such a scan
can provide additional detail regarding the presence of identifying inflammatory tissues and the
nature of the cord edema that was present. TR 55:9-14.

1t is noted that when providing this testimony, Dr. Goz was referring to the radiologist’s
reading/interpretation of this lumbar MRI, not to any actual image(s) from that scan.

Dr. Goz then reviewed the MRI report of Patient A’s thoracic spine dated 12/30/2019. IC
Exhibit 3, MSBME 061-62. The radiologist’s impression read: “Mild T7-T8, mild T9-T10. Mild
T11-T12. Severe T10-T11. Central canal stenosis without normal cord signal at T10-T11 and
possibly T7-T8.” TR 56:7-9.

He went on to define “stenosis” as a narrowing of the nerve canal and central canal stenosis

as the narrowing of the central tunnel where the spinal cord resides. He indicated that “stenosis” is

not a specific term as to any one pathology. TR 57:5-16.

The ”without normal cord signal” reference on this thoracic MRI report of December 30,
2019 indicated bruising or damage to the spinal cord, commonly referred to as “myomalacia.”
Further, Dr. Goz stated that the reference to “severe T10-T11 stenosis” meant that the stenosis
deformed the spinal cord without any fluid remaining around it. TR 57:23-58:10. According to Dr.

Goz, severe symptomatic thoracic stenosis, left untreated, can lead to permanent neurologic deficits.
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TR 59:5-7. Under those circumstances, treatment should be done is a “timely fashion” and “probably

sooner is better than later.” TR 60:2-18.3

It is again noted that when providing this testimony, Dr. Goz was referring to the
radiologist’s reading/interpretation of the enhanced thoracic MRI of 12/30/2019, not any actual
image(s) from that scan.

Dr. Goz was then asked about Dr. Schneier’s operative report of 12/31/2019. IC Exhibit C,
NSBME 056-057. He noted that the pre-operative diagnosis was “thoracic myelomalacia myelopathy
with spinal stenosis, T10-T11.” TR 61:1-2. He explained that myelomalcia myelopathy meant that

there was increased inflammation and edema in the spinal column (myelomalacia) with spinal cord

dysfunction (myelopathy) at the T10-T11 level. TR 61:7-17. According to the operative report, the

surgery itself included a thoracic laminectomy at T10-T11 for cord decompression, use of

intraoperative fluoroscopy with pedicle screw fixation, T10-T11 with onlay lateral transfer of fusion

with allograft autographed bone fusion. TR 61:20-25. Dr. Goz described a laminectomy as
removing the lamina, which is the bony portion of the spinal canal, to take pressure off the spinal
cord, which was a “common procedure.” TR 62:3-8. “Pedicle screws” were part of the fusion, and a
fusion is performed if a surgeon believes that the laminectomy would destabilize the spine. TR
62:21-25. “Decompression” means removing bones and ligaments that are leading to the stenosis,
thereby widening the nerve tunnel. TR 63:5-7.

After describing Dr. Schneier’s December 31, 2019 operative report, Dr. Goz was asked how
a spinal surgeon determines what area needs to be worked on. “Based on a combination of the
patient’s clinical symptoms and the MRI or advanced imaging findings” TR 63:17-19. He then
testified that the preoperative diagnosis on Dr. Schneier’s operative report was in agreement with the
12/30/2019 MRI previously discussed. TR 64:14-20.

IC’s Exhibit C, NSBME 024-36, are ER records from Sunrise Hospital on Patient A dated
1/22/2020. These records detail Patient A’s medical/surgical history (which includes not only Dr.
Schneier’s 12/31/2019 surgery but also left hip surgery on 1/9/2020) as well as presenting symptoms
(primarily back pain, difficulty walking and inability to straighten the left leg.). These ER records

3 Dr. Goz also testified that in the case of a spinal cord injury with pressure on the spinal cord decompression should
be performed within 48 hours from injury. TR 60:6-12.
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also state that Patient A “underwent T10-T11 laminectomy cord decompression, pedicle screws
fixation on light fusion on 12/31/2019.” TR 65:25-66:2.

Dr. Goz was then directed to the “clinical impression” section of the ER report of 1/22/2020
(NSBME 035) which reads: “Primary impression, back pain. Secondary impression, focal
neurologic deficit, post-op pain, seroma.” TR 66:18-20. He described “seroma” as a collection of
postoperative fluid. TR 66:22-23.

Following this, Dr. Goz was asked about a thoracic CT scan report for Patient A dated the
day of the Sunrise ER visit, 1/22/2020 (NSBME 052). First, he noted that a CT scan is better at
showing bony structures, whereas an MRI is better at showing soft tissues. TR 67: 7-9. After
reading the history and comparison sections of the CT report, he read the report’s “impression”
section: “Interval laminectomy at T9 and T10 with a unilateral left-sided pedicle screw and rod
construct, left T9 screw reaches. ... the medial cortex of the left T9 pedicle, approximately 50 percent
of the width of the screw projects into the lateral aspect of the central canal at T9. Partially
visualized, small simple-appearing postoperative fluid collection favor a small seroma.” TR 68:4-9.

Dr. Goz then testified:

Q. According to the impression, where were the laminectomies
performed?

A. T9-T10.

Q. In this record, is there any mention of the a (sic) laminectomy
being performed at the T10-T11?

A. There is not.

Q. Inyour opinion, does this CT report differ from Dr. Schneier’s
postoperative analysis from December 31, 2019?

A. It does.

Q. In your opinion, how does it differ?

A. Dr. Schneier’s operative report indicated a T10-T11 laminectomy,
whereas this report indicates the laminectomy was performed at T9-
T10.

Q_And, generally, how does—a professional that interprets the CT,
how do they determine where the laminectomy is?

A. It’s fairly evident on the CT as an area of bone that has been
removed.
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Q. In vour opinion, it’s fairly easy to determined based off of a CT or
MRI where the laminectomy was done?

A Yes.
TR 68:14-69:11.

It is again noted that when providing this testimony, Dr. Goz was referring to the
radiologist’s reading/interpretation of the thoracic CT scan of 1/22/2020, not the actual scan image
itself.

Following this, Dr. Goz was asked to read into the record certain assertions contained in Dr.
Schneier’s attorney s response to the Board, IC Exhibit 2, dealing with Patient A’s condition on his
return to the ER on January 22, 2020 and Dr. Schneier’s review of the thoracic CT scan. One such
assertion Dr. Goz read: “Dr. Schneier noted that he reviewed the CT scan, found no CSF
extravasation, and the thecal sac was not impinged. He planned to take Patient A to surgery, remove
the screws, and get a further MRI without the....” TR 70:14-71:10.

Next, Dr. Goz was asked about the second surgery Dr. Schneier performed on Patient A
which occurred on 1/23/2020. He was directed to Dr. Schneier’s operative report, and read the
preoperative diagnosis as: “Question of T9 medial pedicle screw or medial breach of the T9 pedicle
with the pedicle screw” and the procedure as: “Removal of the T9-T10 pedicle screw, screw lock
implant.” TR 72:3-8. He explained that this meant that the screws that were previously implanted, as
well as the rods, were taken out, which is a common procedure. TR 72:9-15. The finding section of
the report read: “Medial wall pedicle intact with ball-tip palpation T9, T10. No CFS leak noted with
Valsalva.” TR 72:18-20. This implied that the pedicle screw was not too medial, as the CT scan
implied. TR 73:9-10.

Dr. Goz then testified that Dr. Schneier’s surgical intervention of 1/23/2020 fell below the

standard of care. He testified that based on Patient A’s ongoing symptoms of myelopathy and spinal

cord dysfunction, as well as the CT scan that indicated there may be a wrong-level surgery, “the

appropriate intervention would be to extend that laminectomy or do a decompression at the correct

level where the area of stenosis is. But instead of doing that, a removal of hardware was performed.”

TR 73:11-74:7. Dr. Goz further explained: “if the stenosis or the significant compression of the
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spinal cord is at what we’re calling the T10-T11 level, and the decompression is performed at T9-

T10, the appropriate solution would be to extend the decompression inferiorly, taking the rest of the

T10 lamina and the superior aspect of the T11 lamina in order to address the area of stenosis.” TR

74:10-17.

Next, Dr. Goz was directed back to IC’s exhibit 2, which is the response letter Dr. Schneier’s
attorney sent to investigator LaRue dated August 29, 2022. After going through several portions of
that letter, including references to Dr. Schneier’s follow-up progress notes of February 4, 2020
wherein he noted that Patient A was being evaluated for inpatient rehabilitation, Dr. Goz was asked
whether he beleived that Dr. Schneier had departed from the standard of care as of that date

(February 4, 2020), to which Dr. Goz responded: “I believe he did....At this point, there are muitiple

imaging studies that indicate a wrong-level surgery was performed and there’s continued severe canal

stenosis that appears to be symptomatic, and Dr. Schneier did not address the continued stenosis.”

TR 76:10-20.4

Dr. Goz’ attention was then directed to IC Exhibit 5, NSBME 066, which is an April 30, 2020
report from Dr. Leo Germin at Clinical Neurology Associates regarding Patient A. He read into the
record Dr. Germin’s first impression: “Weakness in the lower extremeties associated with tightness
and spasm in the distal legs and feet in a patient diagnosed with thoracic myelomalcia, status post
T10-T11 laminectomy December 2019, with a revision in January of 2020 at Sunrise Hospital by Dr.
Schneier. Limited database.” Dr. Goz further read from this Dr. Germin report that a repeat MRI of
the thoracic spine after thoracic surgery and a revision revealed persistent cord compression at T10-
T11; decompression similar in intensity to a prior MRI of February 4, 2020; and ventral CSF effaced
by fluid, probable post-operative blood product. TR 77:15-25. Quoting Dr. Germin’s report, Dr.
Goz then read into the record the impression section of another thoracic MRI dated 5/13/2020
(NSMNEO074): “Severe spondylotic degenerative changes with severe central spinal stenosis at T10-
T11, and moderate canal stenosis at T9-T10. AP diameter at the T10-T11 level is 6 millimeters.” TR
78:7-12.

4 Again, when testifying on direct examination, Dr. Goz was not referring to imaging studies themselves but was
rather reading radiologist’s interpretation of same.
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It is again noted that when providing this testimony, Dr. Goz was not reviewing any actual
MRI scan images but rather Dr. Germin’s quote of the scan’s findings.

Dr. Goz was then directed to a portion of IC Exhibit 8, which was an operative report on
Patient A from Dr. Yevgeniy Khavkin dated June 6, 2020 (NSBME 095). According to the report,
this operation consisted of a T10-T11 laminectomy and related procedures. Dr. Goz read into the

record a portion of Dr. Khavkin’s operative report: “The patient is thought to have a severe spinal

cord compression at the T10-T11 level. The patient was told previously that this level was addressed

by another physician at his previous surgery, but, unfortunately, the surgery that he had was

performed at the level above, and they were-- [blank in report]-- the patient’s pathology, which

resulted in significant and worsening of his condition.” TR 79:11-20.

The final record Dr. Goz discussed in his direct examination was a note from Dr. Khavkin
dated 8/26/2020, IC Exhibit 8, NSBME 097, wherein Dr. Khavkin noted that Patient A reported
significant improvement of his symptoms and that he was able to stand on his own, which he could
not do prior to surgery. TR 80:3-8.

Dr. Goz then summarized his opinion that Dr. Schneier committed malpractice:

It is the delay in both identifying the complication of the surgery and
the delay in appropriately addressing that complication that I believe
fell below the standard of care.

I want to be clear that I don’t think that a single episode of wrong-
level surgery, if identified in a timely fashion, constitutes malpractice.
But failing to identify the wrong level of surgery that was performed
and the continued severe stenosis at T10-T11, which thenledto a
delay in the appropriate decompression is what, in my opinion, falls
below the standard of care. TR 80:21-82:8.

Dr. Goz also testified that Dr. Schneier should have identified the “likely” wrong level

surgery at least by the time of the post-surgery CT scan of 1/22/2020 if not after two other MRIs that

identified continued severe stenosis at the T10-T11 level. TR 81:24-82:3.
Finally, Dr. Goz testified that Dr. Schneier’s records were “appropriate.” TR 82:6.

Cross Examination

Initially, Dr. Schneier’s counsel questioned Dr. Goz about the medical records and imaging

studies he received and the manner in which he received them. TR 83:6-85:23. There was then a

11




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

discussion, and argument, regarding whether Dr. Goz received something called the “community
complaint” and whether there was a waiver present as to certain items Dr. Goz received. Ultimately,
the IC’s objection to these matters was sustained on confidentiality grounds. See, generally, TR
85:24-93:5. Respondent’s counsel moved to strike the testimony of Dr. Goz, arguing that anything
reviewed by an expert must be disclosed to the other side out of fairness. That issue was preserved
for the record. TR 93:8-18.

There was next a discussion, and argument, regarding the disclosure of any report prepared
by Dr. Goz and transmitted to the Board. The IC’s objection as to the report disclosure was
sustatned. TR 95:19-20. Respondent’s counsel then asked Dr. Goz to read his report that he
provided to the board into the record. IC counsel objected and the objection was sustained. TR 96:3.

With these preliminary evidentiary issues addressed and preserved on the record, cross-
examination questioning resumed.

Dr. Goz testified that he had been performing “unsupervised” spine surgery for about 5
years, beginning approximately September 2020. TR 99:1-35 According to Dr. Goz: “My training
and experience as a spine surgeon gives me the expertice necessary to offer opinions, regardless of
when the surgery occurred.” TR 99:8-10. Dr. Goz was further pressed, repeatedly, on his
qualifications to opine on matters that occurred in 2019. TR 99:16-101:11.

Eventually, cross examination moved on to other matters.

Dr. Goz testified about his experience as a reviewer for the Board and related matters. TR
101:12-104:1. He was asked about his time that he spent reviewing material and his compensation.
TR 104:6-105:18. There were again further questions regarding Dr. Goz’ records review, his report
as well as who might have interviewed him. TR 105:19-108:8.

Eventually, substantive cross examination resumed.

Dr. Goz testified that he reviewed actual diagnostic films (MRIs/CT) and not just reports. TR
109:3-110:9. He acknowledged that while he was not a neuroradiologist, reviewing and interpreting

imaging studies was a “core compentency of spine surgeons.” TR 110:19-20. His review included

5 This was obviously after Dr. Schneier’s involvement as a physician for Patient A, and his two surgeries.
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both the radiology reports and the actual films. TR 110:25. He did not have any significant

disagreements with the interpretations of the radiologists. TR 111:3-6.

Dr._Goz did note that interpreting imaging studies and what he sees during the actual
surgery are “separate processes....One is in surgery, and the other is my thought process in

interpreting imaging studies.” TR 112:23-113:4.

Dr. Goz did not know whether he had performed a T10-T11 laminectomy within the last year

without looking at his case log. TR 116:1-7. He also testified that during surgery, he typically uses a

“surgical loop” which is a type of microscope that you wear on your glasses. TR 117:1-4. Further,

addressing problems at the T10-T11 are a “very small component” of Dr. Goz’ practice. TR
118:2-14.

Dr. Goz was then asked a series of questions regarding his understanding of Patient A’s
medical history. This included references to Patient A’s prior hip replacements, his complaints about
being unable to straighten a leg for an MRI, his complaints of increased back pain and falls prior to
seeing Dr. Schneier, difficulties with walking, Patient A’s leaving from rehabilitation centers against
medical advice, alleged history of substance dependency/abuse with positive drug screens and the
like. TR 119:15-124:18.

Dr. Goz was then shown the study film images (not just radiologists’ interpretations) that had
been marked for identification purposes with colored arrows directed at individual vertebral levels,
Appendix A hereto (“CIS”).

Dr. Goz was shown image CIS 001 (lumbar MRI dated 12/27/2019), and asked to identify the

level of the spine depicted by the red arrow:

Q. What level is depicted by the red arrow?

A. It depends.

Q. It depends on what?

A. It depends on how you count.

TR 126:14-17.

Dr. Goz explained that you could count from the first multiple disc, you can count down from

T2, you can count from the thoracic spine. This is where the “tricky thing” is with spine surgery. TR
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126: 20-24. He then testified that the red arrow on CIS 001could refer to either the L5 or S1,

depending on how you count. TR 127:8-9; 129:21-23.

Dr. Goz was then asked whether it would be important to determine, with certainty, what

level a vertebrae is. His response:

A better way to frame this, in my opinion, is that it would be most
important to localize an area of high stenosis and operate on the

area of severe or high stenosis, high degree of stenosis.

So whether you call the area of severe stenosis T9-T10 and you
operate in that area, or you call it T10-T11, you operate on that area.
That’s the most important part.

But if you call an area of high stenosis T10-T11 and you operate at

T9-T10 and the area of severe stenosis remains, that’s when you
have a problem.

TR 130:6-17.

Dr. Goz specifically testified that “you operate on pathology.” TR 130:21. “The important

art is not the number, it is where the pathology is and if vou can accurately identify the patholo,

is in the operating room.” TR 131:5-9.6

Dr. Goz was then asked to identify the level of the spine depicted by the green arrow on CIS
001, which was from the lunbar MRI of December 27, 2019. After then referring to the radiologist’s
report of the scan (IC exhibit 3, NSBME 059) where severe spinal canal narrowing was identified at
the T11-T12 level, Dr. Goz stated that he would be “speculating” as to where that was in relation to
the green arrow on the CIS 001 since he would need multiple series that are cross-referenced to give
an accurate depiction. TR 134:1-14.7 He did see some cord edema on the study, potentially one
level up from the green arrow. TR 134:23-135:1.

Dr. Goz was then shown image CIS 004, which was from a thoracic MRI on 12/30/2019. Dr.

Goz described this as a “scout image” used to help localize a rough picture to help count or label the

6 This testimony on cross examination regarding operating on pathology is different from Dr. Goz’ direct examination
testimony. When asked on direct examination how a spinal surgeon determines what level needs to be worked on, he
testified: “Based on a combination of the patient’s clinical symptoms and the MRI or advanced imaging findings.”
TR 63:17-19. Pathology identified in the operating room was not (initially) mentioned.

7 As Dr. Goz was asked to review various imaging studies during cross examination and identify spinal levels on the
images, he repeatedly testified that he needed multiple images or multiple studies to do that. It is again noted that
while testifying on direct examination, Dr. Goz did not review to any imaging studies themselves but rather focused
on the radiologists’ interpretations of the images. (He did make it clear that during his review process of the case, he
did look at all scans and images provided to him.)
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level. TR 139:2-10. He was asked to identify the level with the red arrow, and he testified: “If we
use the method of counting down from the T1, that would be T1.” TR 139:14-16.

Dr. Goz was shown image CIS 005, which was also from the December 30, 2019 thoracic
MRI. There was again a red arrow in the film. He was unable to identify the vetebral level where the
red arrow was located, based on the single image he was shown. TR 140:2 (See, fn 7). He was able

to identify likely cord narrowing on the film, with the location being the level above the red arrow

(slightly) and “pretty severe stenosis” one level below the red arrow. TR 141:11-19. Dr. Goz also

identified osteophytes on the film, most prominently two segments below the red arrow. TR 144:6-

22. He was also able to see the potential for cord edema at the level of the red arrow and other areas

as well. TR 145:2-12.

Dr. Goz then described how to correlate scan findings intraoperatively (i.e. during surgery).
“Well, you have to consider how you’re numbering.” TR 147:22-23. If counting from the top, you
could look at where the rib is located, making sure that you can see the rib on the MRI. TR 148:4-10.
If counting up from the lumbar disc spaces, then it is necessary to cross-reference both the lumbar

and thoracic MRI scans. TR 148:11-13. He elaborated:

“[I]nstead of blindly following the numbers the radiologist
recommend, you have to actually be able to reliably cross-reference
the MRI in whatever method you’re going to use, and if you can’t
identify a reliable marker that is present on both the thoracic and the
lumbar imaging, of if you can’t count down from the top of T2, then,
as happened in this case you could always implant an identifiable
marker, such as doing a kyphoplasty that is readily, you know, radial
image—repeat imaging with that radial marker and go from there. It
really depends. And it depends on what you can identify during the
surgery and how you can cross-reference the thoracic and the lumbar
MRTUI’s as reliable.”

TR 148:14-149:3.
Dr. Goz also testified that an osteophyte is a “terrible landmark™ and is not a unique identifier
TR 149:6-7; 12. “[T]hat’s the reason why it’s so easy to do a wrong-level surgery in the thoracic
spine. Itis tricky.” TR 149:21-23.
After this, Dr. Goz was asked about Dr. Schneier’s pre and postoperative diagnosis for Patient

A, which was “thoracic myelopathy with spinal stenosis, T10-T11.” He acknowledged that this
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meant that the spinal cord was compressed in the thoracic region. TR 150:23-151:1. Dr. Goz also

testified:

Q. So what was the issue in this case, then?

A. Compression of the spinal cord, which can both directly

impact the neurologic structures as well as the vascular supply of
the spinal cord.

Q. So this makes surgical intervention at the compressed level
urgent versus elective, correct?

A. Yes.

Q. And the point of surgery was to address the pathology, the

constriction; correct?

A. XYes.

Q. And the constriction was what was causing the spinal cord
edema; correct?

A. Presumably.
TR: 151:12-24,

Dr. Goz was then directed to medical records from Dr. Khavkin, who performed another
thoracic surgery on Patient A on June 5, 2020. (The Khavkin operative report is found at IC Exhibit
8, NSBME 095-96). He noted that prior to that surgery, a kyphoplasty procedure was performed in
order to facilitate localization of the correct level for the surgery. TR 152:15-23.8 This would be a
“reasonable solution” to the problem of identifying the correct level for the June 5, 2020 surgery,
even when there was a laminectomy defect present from the prior surgery. See generally, TR 153:6-
154:6. Dr. Goz also did not think it was important where Dr. Schneier’s 12/31/2019 surgery was in
comparison to the subsequent kyphoplasty marker. TR 157:21. “[T]he important bit from a clinical
perspective is that Dr. Schneier’s surgery was one level above the level he listed it as, making it a
wrong level surgery....what’s important is that the level that was initially operated on was above the
level of the severe stenosis, the multiple images afterwards demonstrated continued severe stenosis

despite the original surgery.” TR 157:23-158:9.

® The primary purpose of kyphoplasty is to treat vertebral compression fractures. TR 156:15-17.
16
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Dr. Goz was then directed to CIS 006, which is an image from the January 22, 2020 thoracic
CT scan. He testified that the yellow arrow on that image was pointing to an osteophyte, but that
such a feature was a “relatively unreliable” landmark because it’s common to have multiple
osteophytes. TR 159:3-12. He did acknowledge that other osteophytes on the image were
“significantly smaller” than the one next to the yellow arrow. TR 159:24-25. He also reviewed CIS
005, which was an image from the December 30, 2019 thoracic MRI (pre-Dr. Schneier surgery) and

testified that the area of most significant stenosis was one level above the large osteophyte which

was identified by a red arrow. TR 160:9-11. He also testified that from this image it looked like
below the arrow is an area of potentially significant stenosis. TR 160:23-25.

Dr. Goz was shown CIS 007, which was an image with a red arrow pointing to the
kyphoplasty location from June 4, 2020. TR 161:12-15. After this, Dr. Goz was shown two images
from a June 4, 2020 thoracic MRI (CIS 012 and 13) and agreed that the red arrows on those images
showed the level where the kyphoplasty was performed. TR 162:4-163:1.

There was then testimony regarding the radiologist’s report for the kyphoplasty of June 4,
2020. Dr. Goz pointed out that the procedure was actually a vertebroplast with a history of
“localization for surgery.” TR 164:9-10, discussing NSBME 091-92 (IC Exhibit 7). He
acknowledged that the radiologist located the T11 vertebral body by counting cranially from the L5
vetebral body, and that the radiologist’s impression was “Status post T11 kyphoplasty.” TR 164:21-

165:10. When asked whether the radiologist actually performed the procedure at T11, Dr. Goz

reiterated “it depends on how you count...[slometimes its going to be T11,maybe in another

form of counting it’s T12, maybe the last form of counting is T10. The important part is really

where that cement is relative to the severe stenosis.” TR 165:16-25. As fo numbering, there can be

“ambiguity” to what one person calls T11 and another person calls T10. TR 167:19-22.

Dr. Schneier’s counsel then directed Dr. Goz to two side by side images from the thoracic
MRI from December 30, 2019 (left) and June 4, 2020 (right). Appendix B. These images have
various arrows on them. Dr. Goz testified that the red arrow on the left image and the red arrow on
the right image were “most likely” pointing to the same vertebral level. TR 169:15. It was also

“most likely” the site where the kyphoplasty was performed. TR 170:3. He also testified that there
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was edema in the spinal cord depicted on the left 2019 image where the two white arrows pointed,
and that the yellow arrows on the right 2020 image were at the same level. TR 170:7-21. He
couldn’t “conclusively say” one way or another whether the patient’s spinal cord had expanded from
December 30, 2019 to June 4, 2020. TR 171:6-13.

Dr. Goz was then asked about the radiology report from Spring Valley Hospital from
6/4/2020 (Respondent’s Exhibit E, Schneier 953), where he agreed that the interpreting radiologist
found that “[t]he spinal cord demonstrates normal signal intensity.” TR 172:6-9. This finding
demonstrates the absence of edema. TR 173:6-8. Dr. Goz was unable to “opine on the impact of
delaying surgery and delaying appropriate intervention had on this patient.” TR 174:20-25.

Redirect examination

On re-direct examination, Dr. Goz testified that even though he was licensed in Nevada in
2020, he was familiar with the standard of care as of 2019, and there had been no changes in that
stntdard of care between 2019 and 2020. TR 177: 9-21. He also estimated that he reviewed
somewhere between 4,000 and 5,000 pages of medical records in this matter.

The IC had no other witnesses.

C. Respondent’s witness Raj Agarwal, ML.D.

Raj Agarwal, M.D. is a board certified neuroradiologist who also practices interventional
radiology. TR 180:24-181:1. He has been in practice at Desert Radiology in Las Vegas for 27
years, since 1998. TR 181:6-11.

Dr. Agarwal was asked to review diagnostic films regarding Patient A. In reviewing various

films from 2019 and 2020, Dr. Agarwal identified an anatomic anamaly in Patient A’s spine—a

“segmentation anamaly.” He described this as a situation where some of the vertebral bodies and

disc spaces were fused. TR: 182:8-10. Dr. Agarwal explained:

“[T]he most common site is—we see at the lumbar secral junction of
the LS, S1, which is not that uncommon, where you will see either the
S1 segment, which looks like a lumbar vetebral body, but we call it
‘lumbarized,’ the LS vetebral body can look like the sacrum, we call it
‘sacralized.” In this case, what was a little bit unusual was that the 1.5
vetebral body was completely sacralized. So by that, what I mean is
that the L5 vetebral body and S1 vetebral body had no disc spece so it
was completely bony fused, that’s a congenital anamoly and because
of that, when you’re numbering, it becomes very difficult because the
L5 level looks exactly like the S1 level.”
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TR 182:11-24.

This anamoly means that if you look at all the reports, depending on where the scout film was

taken, the numbering is different between all radiologists and neuroradiologists. TR 183:3-6. This

also means that if reading a study from the lumbar to count_vou will get a different level versus if

you use the cervical spine to count, you get a different level. That is why there is an “‘anatomic

ambiguity.” TR 183:12-17.

Dr. Agarwal was then directed to CIS 001, (image from the December 27, 2019 lumbar MRI)
and the corresponding report for that scan, Respondent’s Exhibit B, pages 13-15. TR 183:18-
184:12° Dr. Agarwal reviewed the enhanced image CIS 001 and testified that the reviewing
radiologist (Dr. Bleazard), read the vertebral body next to the red (lower) arrow as “one” (this would
be S1) and the level next to the green arrow as L1. This means that two levels above the green arrow
would be T12 and T11. TR 184:20-185:7. Dr. Agarwall was then shown two more enhanced images
from the December 27, 2019 lumbar MRI, CIS 002 and 003, and testified that the red arrows on each
were at S1 and the green arrows on each were at L1, according to the interpreting radiologist’s report.
TR 185:8-21.

Dr. Agarwal then testified that Patient A had another anatomical anomaly, bilateral
hypoplastic ribs, which go “hand in hand” with the other anomaly. “[S]o because we are reading the
completely sacralized LS vetebral body S1, the L1 vetebral body ends up having small ribs.” TR

186:1-8. Both of these conditions were present from birth. TR 186:12. “What’s unusual about this

case is the complete sacralization of LS. We also get some partial, but it’s clear in this case when the
radiologists who read it at the time they were reading the study, they completely assumed just
looking at the lumbar spine films, that the S1 level was S1. Usually we have clues. They didn’t even
comment on the report because they thought it was the S1.” TR 186:15-23.

Dr. Agarwal also noted another significant finding on image CIS 003 that could be used as a

clue, which was a single large osteophyte at the T12-1.1 level, based on the reviewing radiologist’s

9 The transcript here is confusing. Specifically, after directing Dr. Agarwal to the enhanced inage exhibit C page one
(taken from the December 27, 2019 lumbar MRI) and the corresponding radiologist report for that scan, Dr.
Schneier’s counsel then directed Dr’ Agarwal to page 12 of exhibit C. Page 12 of exhibit C (TR: 184:13-15),
however, is an image from a June 4, 2020 scan. The flow of testimony, however, makes it clear that counsel and Dr.
Agarwal were referring to page 1 of exhibit C, not page 12.
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counting. TR187:5-12. This osteophyte, counting from L1, was right above L1. This means that the

large osteophyte was at the T12-11 level, counting from the lumbar spine. TR 187: 13-22. For

Patient A, this large osteophyte is a useful landmark. TR 188:3-5.

Dr. Agarwal then discussed the relationship between the large osteophte and the severe spinal

stenosis with cord edema. “You can see it. This is the midline scan, and so the midline sagittal
images where we see most of the spinal cord, the center, and as neuroradiologist, that’s where we use
degree of—spinal stenosis cannot occur circumferentially, but the midline cut is the most important
cut, because if the spinal cord is compressed, it will always be compressed in the midline also. So
you can see it just above the one level. If we’re calling this T12 a ‘one,’ then the severe spinal
stenosis is at T11-T12, one level above.” TR 188:9-20.

Q. So s it a correct statement that, regardless of how the vertebrae are numbered, there is

severe spinal stenosis with cord edema at the level above the large interior osteophyte?

A. Thatis correct.

TR 189:8-12.

Next, Dr. Agarwal was directed CIS 004, which is from the December 30, 2019 thoracic
MRI scout film. There is an “X” on this image, which is placed over T1. The “bottom” of this image
has the number 1268, and this corresponds with the top of T11. TR 190:2-11. This image does not
show the entirety of the thoracic spine. This scout film image is “purely for numbering.” TR 190:14-
16.

Following this, Dr. Agarwal was shown additional images from the December 30, 2019
thoracic MRI, CIS 005, together with the interpreting radiolgist’s (Dr. Lev) report. He testified that
there were differences in interpreting the level of pathology between Dr. Bleazard’s report of the
December 27, 2019 lumbar MRI and the report of the December 30, 2019 thoracic MRI from Dr.

Lev: “Dr. Lev is purely counting from the cervical spine, and so she comes to the conclusion that the

severe stenosis is at T10-T11. When vou count from the lumbar spine, it’s the same level as T11-

12.” Additionally, Dr. Lev designated the large osteophyte at a different level than Dr. Bleazard. TR

191:4-17. He explained how one reading radiologist, Dr. Bleazard, placed the large osteophyte at

T12-L1 whereas the second reading radiologist, Dr. Lev, placed the same large osteophyte at T11-
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T12. Both radiologists were nevertheless both describing the same level of the spine where the

osteophyte was located. TR 191:20-192:1.

Dr. Agarwal testified that in comparing the two radiologist reports for the two scans taken
three days apart, both radiologists were talking about the same area of the spine, but they were just

labeling them differently based on which scout film they used. This resulted in ambiguity in

assigning vertebral levels on the patient. TR 192:19-193:7.

Dr. Agarwal was then shown the two side-by-side images of patient A’s thoracic spine
(Appendix B), the first from December 30, 2019 (the one read by Dr. Lev) and a subsequent thoracic
MRI from June 4, 2020. The two yellow arrows on the June 4, 2020 image (the right image) were at
the same level as the white arrows on the December 30, 2019 image (the left image). TR 194:16-19.
He testified that based on his review of all film images. the June 4, 2020 image showed that
prior edema and swelling had “completely resolved” and that the prior spinal stenosis had been
decompressed. TR194:23-195:5. The June 4, 2020 MRI (taken before patient A’s surgery with Dr.
Khavkin) confirms resolution of cord edema shown on prior films. TR 195:6-8. Dr. Agarwal went
on:

Q. So what does this all mean?

A. So the—despite the ambiguous numbering system, the surgery was done at the level

that was the tightest, the spinal stenosis, by Dr. Schneier. And there was decompression of the

spinal canal and there was resolution of the spinal edema, based on imaging. TR 195:13-19.

After this, Dr. Agarwal was shown the January 22, 2020 thoracic CT scan (CIS 006). He
testified that the yellow arrow on this image points to the large osteophyte. He then noted that the the
red arrow pointed to the laminectomy site, which is where the maximum stenosis was located. TR
196:3-22.

Dr. Agarwal then testified that based on the various imaging studies he reviewed, together
with Dr. Schneier’s operative report, Dr. Schneier decompressed Patient A’s spine on December

31, 2019 at the level where there was the most serious pathology. TR 197:11-13. He also testified

that based on the results of the June 4, 2022 thoracic MR], the cord edema previously noted before
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Dr. Schneier’s December 31, 2019 surgery had resolved, indicating a positive response to the surgical

procedure. TR 197:19-22.

Q. And it’s true that the pathology that required urgent intervention
was one level above the large anterior endpoint osteophytes?

A. That is correct. That was one of the landmarks.

Q. While multiple radiologists over multiple dates, locations, and
spine segments imaged came up with different and inconsistent
vertebrae counts, the landmark that remains unchanged is the large
anterior endplate osteophyte; correct?

A. That is correct.

TR 197:23-198:8.

Finally on direct examination, Dr. Agarwal was asked an open-ended question whether he
had any comments or opinions on the testimony of Dr. Goz, which he had listened to. He first
indicated that he did not know what imaging Dr. Goz was using, but neuroradiology is something he
(Dr. Agarwal) does every day, including consulting with neurosurgeons and spine surgeons. After

mentioning the spinal numbering issue, Dr. Agarwal testified:

“For me, regardless of what number we give this area, the question
is:_What is surgery done on the area of the severest stenosis that the
patient presented?

And that is, you know, I would say yes, the answer is yes, and that’s
based on two facts. One is imaging showing that the spinal canal

expanded in this area,_and the other reason is that the edema has
resolved. And spinal edema resolution—so edema is just swelling,
so that means that the injury that was there in the spinal cord has
gone away because the cause of the injury has been taken away.

This patient clearly has a lot of disease, a lot of reasons to have pain,
though I can’t explain that, but the stenosis has resolved and the

swelling in the spinal cord has resolved. If you count from lumbar
spine or cervical spine, the area of the surgery is the correct level.”

TR 200:10-201:18.

All of Dr. Agarwal’s opinions were expressed to a reasonable degree of medical probability
and medical certainty. TR 201:23.
/
I
I
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Cross Examination

IC counsel first covered Dr. Agarwal’s background as an expert (30 to 40 cases) and rate of
compensation. He has never testified in a similar case to this one. He knows and has worked with
Dr. Schneier professionally but not socially. TR 202:10-203:17.1

Dr. Agarwal testified he is a “neurointerventional surgeon.” He treats complex anamolies of
the brain and spine, strokes, aneurysms, spinal cord tumors and “a lot of kyphoplasties.” TR 203:19-

24. He does not, however, perform thoracic laminectomies. TR 204:4-5. Nevertheless, he also

testified that as a neuroradiologist, he can opine on whether a surgery was done at the right level.

“That’s my job” and “I do this every day where I talk to the surgeons about what level the problem

is.” TR 205:9-16.

Next, Dr. Agarwal was shown a series of diagnostic scan reports and asked if he agreed with
the impressions. The first was the thoracic MRI scan from December 30, 2019 (Respondent’s
Exhibit B, pages 16-17.) He agreed with those impressions. TR 207:24-208:1. He disagreed with the
radiologist impression on a January 22, 2020 thoracic CT that mentions a T9-T10 laminectomy.

“The laminectomy is actually at—it’s a wide laminectomy, T10-T11, that extended to the T9
level...so the laminectomy is at the T10-T11 level. TR 208:13-19.

The next MRI discussed was a thoracic MRI dated 2/4/2020. The impression #1 on that

report stated: “Post-operative changes from laminectomy at T9 and T10. There has been interval

removal of the spinal hardware.” Dr. Agarwal testified: “I don’t agree with the laminectomy site,

that the laminectomy was T9 -T10 and T10-T11, orif it was more T10-T11 and partial T9.” TR
209:19-210:3.

Dr. Agarwal was then asked about another impressions on the 2/4/2020 thoracic MRI report
that stated: “There is severe canal stenosis at T10-T11, secondary disc protrusion of scar tissue from
the laminectomy at T10” and asked if he agreed that Patient A had continued severe stenosis between
December 2019 and February 2020. To this, Dr. Agarwal responded: “Not at the level of the spinal

surgery. Can I clarify some of the reports to you?” IC counsel: “Yes.” TR 210 4-18.

' Dr. Agarwal acknowledged that he was the reading radiologist for one thoracic MRI on Patient A dated 5/13/2020.
He denied actually treating Patient A and testified that reads hundreds of MRI’s a day. TR 205:24-205:21.
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Dr. Agarwal then clarified some of the reports. He made the following points: (i) Patient A
had an unusual congenital anomaly and that is why without a full history some doctors have read
images incorrectly. TR 210:19-211:1. (ii) Dr. Agarwal’s own reading of Patient A’s thoracic MRI

Jfrom May 13, 2020 (see Fn 10) used a lumbar spine scout which is specific to that MRI magnet. He
testified that such MRI magnet is the oldest MRI so the resolution is lower, which explains why his
own reading of the level of stenosis was actually one level above where the severe stenosis was
actually located. TR 211:10-22. Dr. Agarwal then noted that the MRI magnet where the thoracic
MRI scan was taken a few weeks later at Spring Valley Hospital on 6/4/2020 is the most powerful,
and images from that scan show that the level Dr. Agarwal had read as having stenosis only a few
weeks before did “not look that bad” based upon resolution of that second image due to the type of
magnet and resolution. TR 212:5-20. Finally, Dr. Agarwal concluded that when the various June
2020 scans are reviewed, the prior stenosis and cord edema had resolved. “But there’s a lot—in
between, depending on all of us reading different, there’s a lot of confusion as to where the levels
are, so that’s why it’s hard to tell. He also noted that a laminectomy is best seen on a CT scan. TR
212:21-213:7.

Re-Direct examination

Dr. Agarwal answered four (4) questions on re-direct examination. 1. A radiologist who

solely reviews a patient’s imaging is not providing treatment to the patient. 2. The cord edema

present on December 31, 2019 requiring the surgery by Dr. Schneier resolved by June 4, 2020. 3. In

his practice, Dr. Agarwal reviews films and images to help locate the level of the spine with the most

serious pathology. 4. To a reasonable degree of medical probability and medical certainty, Dr.

Schneier treated Patient A’s urgent pathelogy and this resulted in Patient A’s improvement.
TR 214:10-215:4.

D. Testimony of Respondent, Dr. Schneier
Dr. Schneier’s CV is Respondent’s exhibit Q. Breifly stated, he graduated from NYU
medical school in 1989 and subsequently performed his residency at Einstein Medical College, had a
fellowship at the University of New Mexico and was the director of trauma and spine services at the

University of New Mexico for several years. TR 216:23-217:6.
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Dr. Schneier testified that spinal levels could be identified by counting from the lowest rib
and then identifying the level of interest by fluoroscopy or using sacral segmentation as a landmark
when counting, and that both methods were appropriate for localization of the level. TR 217:7-20.
He also testified that he had the “clinical acumen” to use intraoperative means as well, including the

use of the anterior oposterphytes. TR 217:21-218:1.

Dr. Schneier then described the December 31, 2019 surgical process on Patient A. First, he
Jound a normal spine level (where the spinal cord has normal diameter) above the pathology and
moved down. A microscope (and Dr. Schneier’s “aptitude utilized afier the microscope”) was used
during this process. Dr. Schneier recalled Patient A having a severe constriction/compression of the
spinal cord from an atypical calcified ligament and facet joint encroaching and compressing the
spinal canal and spinal cord. TR 218:2-23. Dr. Schneier also testified that the microscope he was
using has a 300 if not greater magnification, whereas the “loop” magnification referenced by Dr.
Goz as a 3 V2 magnification. TR 219:3-7.

Dr. Schneier used a microsurgical technique to morselize the bony spurs or invaginated
overgrowth of atypical calcified ligaments and joints that were compressing the cord. TR 219:8-13.
He then checked for further compression or constraints on the spinal cord or through the
cerebrospinal fluid flow, and could see pulsations in the spinal cord. TR 219:14-18. Dr. Schneier
then used instruments below the laminectomy to make sure that there were no other points that
showed evidence of constriction or cord compression. TR 219:19-23.

Dr. Schneier agreed with his counsel that there were several inconsistent imaging reads by the
radiologists in this matter, noting that according to some radiologists the surgery was performed at
the T10-T11 level and others suggesting that the level of the surgery was T9 and T10. TR 220:8-22.

Dr. Schneier then agreed that when comparing scans from December 31, 2019 before Dr.
Schneier’s surgery and June 4, 2020 before additional surgery with Dr. Khavkin (Appendix B) there
was improvement, and that such improvement was because he treated Patient A’s pathology. TR
221:2-8. He agreed with his counsel’s assessment that when looking at various images there is

evidence that his surgery was performed at the appropriate levels of Patient A’s spine. TR 221:9-18.

Q. Is there any landmarks on this patient’s imaging that did not
change regardless of the vertebral counts that was used?
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A. The ventral osteophyte one level below the area of coarctation of
the cord, or edema of the cord as noted by the radiologist, was a fixed
landmark that could be used as a reference point of localization.

Q. And regardless of any vertebral counts used, you operated at the
level of the most emergent pathology; correct?

A. Correct.

Q. And that was the constricted edematous portion of the cord?

A. The answer to that is yes, but there was also edema and
constriction above the level—whether labeled T10-T11, T11-T12,
there was also significant arthritic pathology similar to the level of the
edema in the cord.

Q. The purpose of the surgery was to decompress the spinal cord?

A. Torelieve the venous congestion clogging the cord.

TR 222:19-222:16.

Dr. Schneier then testified that when he saw Patient A affer the first surgery (January 22,
2020), Patient A did not have any bowel or bladder incontinence, no Lhermitte pain, and distal
movement in his feet and toes, all of which were consistent with healthy function of the spinal cord.
TR 226:18-227.6.

Dr. Schneier was then asked about the issue of a CSF leak due to the alleged breach of a
pedicle screw that projected SO percent into the left lateral aspect of the central canal. He testified
that during the January 23, 2020 procedure (Dr. Schneier’s second surgery) intraoperative neuro
monitoring was used, and such monitoring would have shown a breach of the spinal canal if there

had been one. Such intraoperative monitoring did not show a breach. TR 228:2-17. He also used a

ball-tip probe for palpation, and this did not show any evidence of pedicle breach. TR 228:18-23.

Further, he was able to visualize the absence of a pedicle breach intraoperatively and there was never

any evidence of CSF leak and fluid leak on any CT scan. TR 228:28-229:4,

Dr. Schneier attributed Patient A’s continuing ambulatory difficulties to his unrelated hip and
orthotic implant issues. In his clinical opinion, such ambulatory issues were not consistent with long
tract findings of a spinal cord compression or injury. TR 229:22-230:3.

He then testified that he personally reviewed Patient A’s medical records including the

history and physical, personally reviewed the radiographs prior to surgery, personally discussed the
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surgery with Patient A, personally marked the intended level, used intraoperative radiographs
(fluoroscopy) and that the patient’s pathology improved after the surgery. TR 230:8-231:2. Finally,

he testified that the procedures he performed met the standard of case to a reasonable degree of

medical probability and certainty. TR 231:7-11.

IC cross examination of Respondent
The last time Dr. Schneier saw Patient A was as an outpatient and had him admitted to the
hospital because he thought he was going through acute unmonitored narcotic withdrawal, and he

was concerned for his well-being. TR 231:22-232:1. He also testified that after December 31, 2019,

patient A did not present symptoms of stenosis. TR 233:22-24. References to Patient A having left
lower extremety pain following the surgery was not necessarily a symptom of stenosis. TR 234:1-18.
He again denied that Patient A had continuing stenosis after December 31, 2019. TR 234:19-21.

There were no other witnesses called by Respondent. There were no IC rebuttal witnesses.

All witnesses who testified at the hearing appeared genuine and gave credible testimony.
That said, the background and experience of the two expert witnesses, Dr. Goz for the IC and Dr.
Agarwal for Respondent, are notably different.

Dr. Goz is an orthopedic spine surgeon who has been licensed for “about five years.” He has
been performing “unsupervised” spinal surgeries since September 2020, or about 9 months affer Dr.
Schneier’s alleged “wrong level” surgery of December 31, 2019. Additionally, Dr. Goz did not state
his opinions to the “reasonable degree of medical probability” standard, as pointed out by Dr.
Schneier’s counsel in closing arguments. Finally, on direct examination, Dr. Goz relied on
radiologist’s reports of various scans as opposed to actual images of those scans, while at the same
time admitting that even the radiologists’ reports were inconsistent in their vertebral numbering, with
a radiologist for one scan labeling an anatomical feature at one level and another radiologist reading a
different scan labeling the very same anatomical feature at a different level.

Dr. Agarwal is a neuroradiologist who, according to his unimpeached testimony, advises
spinal surgeons every day about where spinal problems are located based on imaging. He has been
practicing medicine in Nevada for 27 years. Unlike Dr. Goz, Dr. Agarwal identified Patient A’s

unique anatomy, including the fused vertebrae that impacted how vertebral bodies were identified.
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Finally, Dr. Agarwal did not just rely on radiologists’ reports of scans in giving his testimony, but
rather referred to, and testified from, actual scan images.

While both Dr. Goz and Dr. Agarwal testified credibly, this Hearing Officer finds that Dr.
Agarwal’s testimony is entitled to more weight. That said, both experts agreed that when it comes to
spinal surgeries, the surgeon needs to operate on pathology, regardless of how vertebrae are
numbered. This makes complete sense.

IV. FINDINGS

The IC bears the burden to prove, by a preponderance of the evidence, that Respondent Ira
Michael Schneier, M.D. committed malpractice and failed to maintain complete medical records as
alleged in the complaint.

The core issue in the case is whether neurosurgeon Dr. Schneier operated on the wrong level
of Patient A’s thorcic spine on 12/31/2019 and then did not subsequently address that “complication”
during the second surgery on 1/23/2020 (or indeed thereafter.) It must be emphasized that the IC’s
expert witness, Dr. Goz, testifted on more than one occasion that simply performing a wrong level
surgery is not, in and of itself, malpractice. He also testified, eventually, that a spine surgeon
operates on pathology, regardless of how vertebrae are numbered.

A. Count I, NRS 630.301(4)—Malpractice and Count ITI, NRS 630(1)(g) Continual Failure

to Exercise Skill or Dilligence

These two counts will be addressed together.

This is not a simple case, nor is the answer to the core issue of whether Dr. Schneier
committed malpractice evident from merely reading the medical records or radiology reports.
Rather, the expert medical testimony and most importantly the analysis of diagnostic imaging hold
the key to understanding the case.

Initially, the testimony of Respondent’s expert neuroradiologist Dr. Agarwal establishes that
Patient A had an anatomic anamoly/ambiguity that made Patient A’s L5 level look “exactly like” the
S1 level. The IC’s expert, Dr. Goz, did not offer testimony regarding this anatomic
anamoly/ambiguity. Dr. Agarwal further testified that such anamoly/ambiguity is why various

radiologists placed the “large osteophyte” evident on the images (even to an untrained eye) at
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different levels of the spine. For instance, if counting from the cervical spine such large osteophyte
was at T11-T12 per one radiologist (Dr. Lev), but if counting from the lumbar spine then the level of
the same large osteophyte was at T12-L1 (Dr. Bleazard). Both radiologists were nevertheless
identifying the very same osteophyte feature.

Dr. Agarwal’s testimony regarding this large osteophyte is convincing. The record is clear
that unrelated radiologists interpreting Patient A’s films and images came up with different vertebral
levels for this same anatomical feature. It must also be kept in mind that when the IC’s expert, Dr.
Goz, was testifying on direct examination he was reading from the radiologists’ interpretations of
films and images and the vertebral level designations and was not looking at films or images
themselves. Additionally, when shown images on cross-examination and asked to identify vertebral
levels, Dr. Goz repeatedly testified that he would need multiple images or multiple studies to do that,
and on one occasion also indicated labeling a given vertebral level “depends on how you count.”

Thus, the answer to whether Dr. Schneier performed a wrong level surgery and then did not
correct this “complication” cannot be found by simply reading radiology reports and their vertebral
designations alone.

IC expert Dr. Goz initially testified on direct examination that a spine surgeon determines
where to operate based on a patient’s clinical symptoms and MRI or advanced imaging findings. On
cross-examination, however, he acknowledged that it is most important to operate on the areas of
severe or high stenosis, no matter how that level is labeled or numbered. According to Dr. Goz, if
severe stenosis is identified at one level but the operation is performed at a diffent level, “that’s when
you have a problem.” Further, he acknowledged that “you operate on pathology. The important
part is not the number, it is where the pathology is and if you can accurately identify the
pathology is in the operating room.”

Did Dr. Schneier operate on Patient A’s pathology?

Dr. Schneier described in detail the surgical process: (i) a normal level of the spine was
identified; (ii) he identified where there was a severe constriction/compression of the spinal cord due
to an atypical calcified ligament and facet joint that encroached on the spinal cord and spinal canal,

(i11) he then morsalized the bony spurs and other structures that were compressing the cord; (iv) then
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he checked for further compression or constraint on the spinal cord and could see pulsation of the
cord; (v) finally he used instruments below the laminectomy site to make sure that there were no
other points that showed evicence of constriction or cord compression. Dr. Schneier also used a
surgical microscope with a 300 times if not greater magnification, as opposed to the instrument Dr.
Goz testified he used in spinal surgeries, a “loop” instrument with a 3 %2 magnification.

Dr. Schneier also testified about the second surgery he performed on Patient A, the January
23, 2020 procedure. He testified that intraoperative neoro monitoring was used during that
procedure, and such monitoring did not show a breach of the spinal canal that had been suggested by
imaging. He was unable to find evidence of a breach using a ball-tip probe for palpation. He was
able to visualize the absence of a pedicle breach intraoperatively and there was never any evidence of
CSF leak and fluid leak on any scan.

Obviously, Dr. Schneier testified that he operated on the pathology he found in the operating
room during the procedure. Is this testimony supported by other evidence?

Dr. Schneir’s expert neuroradiologist, Dr. Agarwal, provides support for the conclusion that
Dr. Schneier did indeed “operate on pathology” that he encountered during the procedure. Again, IC
expert Dr. Goz testified that regardless of how the vertebral levels are numbered, “you operate on
pathology.”

Dr. Agarwal testified that it is “his job” to talk to surgeons every day about where spinal
problems are located. With respect to Patient A, he identified a large osteophyte on scan images that
could be used for a marker/landmark. He testified that regardless of how the vertebrae are numbered,
the area where severe cord stenosis and cord compression is located is one level above that large
osteophyte. (Again, he also testified that various unrelated radiologists reading various scans
identified this large osteophyte at different vertebral levels, despite the obvious fact that such an
osteophyte does not move.)

When Dr. Agarwal compared scan images for Patient A prior to Dr. Schneier’s 12/31/2019
surgery and images from June 4, 2020, the later images showed that the prior edema and swelling had
“completely resolved” and the prior spinal stenosis had been decompressed. Stated differently, the

cord edema present on December 31, 2019 that required the surgery was resolved by June 4, 2020.
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Dr. Agarwal testified that despite the ambiguous numbering system, the surgery was done at
the spinal level where the stenosis was the tightest and that there was decompression of the spinal
canal and resolution of the spinal edema, based on imaging. Dr. Agarwal also testified that based on
the various imaging studies he reviewed, together with Dr. Schneier’s operative report, Dr. Schneier
decompressed Patient A’s spine on December 31, 2019 at the level where there was the most serious
pathology. Thus, he concluded that the level of surgery was correct to address the pathology
regardless of the vertebral numbers assigned by reviewing radiologists. Based upon the evidence and
testimony presented, this Hearing Officer agrees.

The undersigned Hearing Officer finds that the IC failed to establish either Count 1 or Count
I1I by a preponderance of the evidence. Rather, the preponderance of the evidence establishes that on
December 31, 2019, Dr. Schneier operated on Patient A’s most serious pathology regardless of
vertebral numbering assigned by radiologists. Further, the preponderance of the evidence establishes
that Dr. Schneier’s second surgery of January 23, 2020 was proper as well as there was no need to
extend the laminectomy as suggested by Dr. Goz.

B. Count II. NRS 630.3062(1)(a)—Failure to Maintain Complete Medical Records.

IC expert Dr. Goz testified that Dr. Schneier’s medical records were “appropriate.”
Accordingly, the IC did not establish Count II by a preponderance of the evidence.
V. RECOMMENDATION

Based upon the foregoing, I respectfully submit that the IC has not met its burden of proof by
a preponderance of the evidence that Respondent, Ira Michael Schneier, M.D. committed acts of
malpractice and failed to maintain complete medical records as alleged in the complaint for the

reasons stated herein.

DATED this 3\ day of fs,,g!! , 2025.

CHARLES BURCHAM

Email: charlie@northernnevadaadr.com
Tel: (775) 750-2998

Hearing Officer
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APPENDIX A

(Exhibit C--Combined Imaging Studies)
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APPENDIX B

(Exhibit C—Side by Side)
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RENO, NEVADA -- MAY 28, 2025 -- 9:00 A M

-00o0-

HEARI NG OFFI CER BURCHAM Let's go on the
record. AlIl right. This is the time, place set for
the formal hearing In the Matter of Charges and
Conpl ai nt Against Ira M chael Schneier, MD

Counsel, 1'd like you to please state your
appearances for the record.

MR. SHOGREN:. Good morning. This is
W Il Iliam Shogren, Deputy General Counsel, on behal f
of the Investigative Commttee of the Medical Board.

MS. THOMAS: Mel ani e Thomas on behal f of
Dr. Schneier.

HEARI NG OFFI CER BURCHAM  Thank you.

Now, procedurally, this is the history of
t he case: The conplaint was filed on, July 30,

2024. Respondent's answer was filed on

Septenber 23, 2024. An early case conference was
hel d on October 17, 2024. A hearing was originally
set for March 11th and 12th, 2025. There was a
deadline in the order on that for filing of
prehearing motions. The ICfiled a notion in |imne

on February 11, 2025. Respondent filed the
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opposition to that on March 3, 2025. The order on
that was filed on March 7, 2025. Then the hearing
was reset to commence today, May 28th, 2025, at
9:00 a. m

Are counsel ready to proceed?

MS. THOMAS:  Yes.

MR. SHOGREN: Yes.

HEARI NG OFFI CER BURCHAM  All right. And,
Dr. Schneier, | didn't nmean to cut you out of that.
Wel cone to today's proceedings. Do you have any
guestions as we nove forward?

DR. SCHNEI ER:  No.

HEARI NG OFFI CER BURCHAM A coupl e of
housekeepi ng matters, as | nentioned before we got
on the record. Exhibits, | have in front of me the
IC s formal hearing Exhibits 1 through 10, and then
| also have Dr. Schneier's culled exhibits with a
bunch of different numbers on them

Let's turn to the -- what I'd like to do
I's see whether we have a stipulation on these. To
the extent that we have a stipulation, that's great,
If we don't, we can deal with it.

So first, turning to the IC s Exhibits 1
t hrough 10, | would ask, Ms. Thomas, you've reviewed

t hese, any problens, objections with any of then?
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MS. THOMAS: | don't know that al

are appropriate for adm ssion. | think part

of them

of your

order on notion in limne was that -- related to the

di scussi ons of subsequent care -- and the Board has

not yet advised whether they intend to get into the

subsequent care -- | think there needs to be

a

foundation laid for that, and I think that we should

address those records as they come up in the
proceedi ngs.
And then with regard to the journal

article, | think there needs to be a foundati

on for

that, and |I'm not sure that that's appropriate

evi dence for adm ssi on.

HEARI NG OFFI CER BURCHAM Al |l right.

Well, let's go to nunmber 1. Any problenms with

nunmber 1, Ms. Thomms?
MS. THOMAS: No.

HEARI NG OFFI CER BURCHAM  That'l | be

adm tted.

(1C s Exhibit 1 was admtted.)
HEARI NG OFFI CER BURCHAM  Nunber 27

MS. THOMAS: No.
HEARI NG OFFI CER BURCHAM  Nunmber 3,

Pati ent A nmedical records, Sunrise. That's about 41

pages. Any problenms with that one?
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MS. THOMAS: O her than the fact that
t hese are not conplete records, but we also have a
conpeting set of records that are nore substantive
for these adm ssions, | have no problem

HEARI NG OFFI CER BURCHAM Number 3 will be
adm tted.

(I1C s Exhibit 3 was admtted.)

HEARI NG OFFI CER BURCHAM  Then we have
number 4, which appears to be a series of imaging
studies. Sonme of those are, Ms. Thomms, after
February-ish of 2020, the last three, it |ooks |ike.

What's your position on those?

MS. THOMAS: | do not have an issue with
t hose studies being admtted.

HEARI NG OFFI CER BURCHAM  All right.
Those will all be admtted.

(1C s Exhibit 4 was admtted.)

HEARI NG OFFI CER BURCHAM  Number 5,
Patient A medical records, Clinical Neurol ogy
Associ at es?

MS. THOMAS: Those are -- and maybe | can
shortcut here. Five through 8 are subsequent care,
so if the appropriate foundation is laid, | feel
| i ke we can deal with that at the tinme, but, right

now, there has been no representation by the Board
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on whether they intend to canvass that area.
HEARI NG OFFI CER BURCHAM Al l right.
M . Shogren comments on that?

MR. SHOGREN: The Board does intend to

reference this briefly, sone of the aftercare. [t

mentioned in the Conplaint.

HEARI NG OFFI CER BURCHAM Okay. M\hat
we'll do is we'll reserve that. | assune that
you're going to be going through this with one or
nore of your wi tnesses; correct?

MR. SHOGREN: Correct.

HEARI NG OFFI CER BURCHAM  All right.
We'll reserve that.

The article, we're going to reserve that
one as well. | had made a note of that as kind of
the learned treatise, so there's going to need to
some foundation for that |aid.

And then nunber 10, Ms. Thomas? It's a
CV.

MS. THOMAS: | don't have a problemwth
t hat being adm tted.

HEARI NG OFFI CER BURCHAM Okay. So

Exhibits -- this is the IC s exhibits -- 1, 2, 3,
and 10. Number 9, reserve; 5, with foundation --
t hrough 8 sane.
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(IC s Exhibits 2 and 10 were
adm tted.)

HEARI NG OFFI CER BURCHAM  All right.
Let's turn to the culled exhibits, the respondent.
| did take a little bit of time just to kind of get
an idea of what was in this material.

M . Shogren, you've had a chance to review
this material, what's your position regarding it?
Stipul ated, non stipul ated, objections?

MS. THOMAS: And | mght be able to
shortcut this a little bit.

I"'mwilling to go on a case-by-case basis
with these exhibits and only admt the portions of
them that we use or otherw se state on the record to
be admtted, with the exception of Q

HEARI NG OFFI CER BURCHAM W th the
exception of what?

MS. THOMAS: Q

HEARI NG OFFI CER BURCHAM Q. Pardon ne.
|'"'mnot sure | have a Qin here. | go up to P, so |
don't even have a Q

MS. THOMAS: It's not our -- if you | ook
at our prehearing statenment -- so when | sent the
cul l ed exhibits over, that was the only exhibits

t hat had been changed fromthe tinme of the
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prehearing statenment.

It's paragraph 17 on the |list of proposed
exhibits, the curriculumvitae. |'m happy to enmuil
a copy to you if you Ilike.

HEARI NG OFFI CER BURCHAM  Well, if you
want to -- yeah, if you want to have it in the
record, it's going to need to be there, because |

don't see it in materi al s.

MS. FUENTES: | do have it here.
HEARI NG OFFI CER BURCHAM You have it?
MS. FUENTES: | do have it here. | can

get you a copy.

HEARI NG OFFI CER BURCHAM  Okay. We can do
t hat on a break, perhaps.

MR. SHOGREN:. | have no objection to
adm tting the respondent’'s exhibits.

HEARI NG OFFI CER BURCHAM  Okay.

To the extent that they're going to be
used, Ms. Thomas or anybody, then the respondent's
cull ed exhibits, just for the record, they are --
you have to kind of read between the |ines on
this -- A, B, E, F, G H 1|, J, K and P are
adm tted for purposes of use in this proceeding.

(Respondents Exhibits A, B, E, F,
G H I, J, K and P were
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adm tted.)

HEARI NG OFFI CER BURCHAM  All right. So
t aken care of the exhibits.

Fi nal housekeepi ng before we get into the
nuts and bolts, what's the antici pated wi tnesses,
M. Shogren first, that you anticipate calling
t oday?

MR. SHOGREN: | was going to briefly cal
Ms. LaRue, an investigator here with the Board, to
tal k about Exhibits 5 through 8, lay a foundation
for those.

And then we'll be calling the Board's
expert witness, Dr. Goz.

HEARI NG OFFI CER BURCHAM  Those were the
two antici pated witnesses?

MR. SHOGREN: Correct.

HEARI NG OFFI CER BURCHAM  And, Ms. Thomms,
for you?

MS. THOMAS: | intend to ask limted, if
any, questions of Ms. LaRue, to cross-exam ne
Dr. Goz, and then we will be calling Dr. Agarwal and
Dr. Schnei er.

HEARI NG OFFI CER BURCHAM  There was sone
hint at one point in time, | think in one of our

chats, that Dr. Khavkin is somehow going to
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testify --

MS. THOMAS: Khavki n?

HEARI NG OFFI CER BURCHAM  Yeah. How is
t hat pronounced?

MS. THOMAS: Kav- ki n.

HEARI NG OFFlI CER BURCHAM So that doctor,
Dr. Khavkin, he is not going to be -- he's on a
witness |list, but he's not going to be testifying;
correct?

MS. THOMAS: We do not plan to call him

HEARI NG OFFI CER BURCHAM  All right.

And, M. Shogren, you don't plan to call
him either?

MR. SHOGREN: No.

HEARI NG OFFI CER BURCHAM Got it. Okay.

There's not a whole lot -- well, there's
woul d be, two experts. The rule of exclusion, you

guys want to invoke that?

MS. THOMAS: | don't believe that the rule
of exclusion applies at trial. | think expert
Wt nesses are an exception to that rule. | would

not be asking for exclusion.
HEARI NG OFFI CER BURCHAM M. Shogren, how
do you -- because there is a hearsay exception on

that, and it's within nmy discretion to invoke it or
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not under the rule.

Any position on that?

MR. SHOGREN:. Just, generally, | invoke
t hat .

HEARI NG OFFI CER BURCHAM In this
I nstance, since we have two experts and this appears
to be -- that appears to be the core of the case and
It is discretionary, |'mnot going to have the rule
of exclusion invoked because it doesn't really apply
all that well to experts, in nmy view, in this and
ot her context. So, anyway, who knows.

What |'d Iike to do now is, M. Shogren,
you indicated a desire to do a short opening. Feel
free.

OPENI NG STATEMENT
BY MR. SHOGREN:

First off, I1'd like to say good norning to
everyone. |'d like to thank everyone involved in
today's hearing for their participation.

Just briefly, | want to lay out that the
hearing is to present evidence to determ ne whet her
a Dr. Schneier violated parts of the Medical
Practice Act, specifically whether or not he
comm tted mal practice as alleged in Count | of the

Conmpl aint filed by the Investigative Commttee, and

Page 15

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

failed to maintain conplete nedical records, as
alleged in Count Il, and continually failed to
exercise skill and diligence as alleged in Count
L1l

| want to briefly outlined what will be
di scussed, what the evidence will show at today's
heari ng.

The evidence will show that on Decenber
31, 2019, Dr. Schneier perfornmed spinal surgery on
Patient A to address Patient A's -- aimng to
address Patient A's stenosis, however the surgery
was performed on the wong | evel of the patient's
spi ne.

Then Dr. Schneier failed to recogni ze the
wrong- |l evel surgery, despite Patient A's continued
I ssues with | ower extremty change and functi onal
deficits and nultiple subsequent imaging studies
t hat denonstrated continued stenosis at the T10
t hrough T11 | evel.

This also includes failure to address the
patient pathology there at that level in a second
surgery performed by Dr. Schneier on January 23,
2020, when he renoved hardware, but still did not
revise his | am nectony for the surgery to address

the patient's stenosis.
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The evidence will also show that Dr.
Schneier's records did not address Patient A's
conti nued stenosis or discussion of that with the
patient after the first surgery, and thus the
records are not conplete.

Finally, the evidence will show that Dr.
Schneier continued failed to exercise skills and/or
di ligence by not addressing Patient A's stenosis at
the T10 through T11 | evel after Decenber 31, 2019.

In sum the testinmny and evidence
presented here today will establish by a
preponderance of the evidence that Dr. Schneier
comm tted mal practice, failed to maintain proper or
conpl ete nedical records, and continually failed to
exercise diligence.

Accordingly, Dr. Schneier has failed to
meet the standard of care and violated the three
provi sions of the Medical Practice Act as alleged in
t he formal Conpl aint.

On behalf of the Investigative Commttee,
we ask the Board to considering the record that wll
be presented today and render the appropriate
findi ngs and di scipline.

Once again, thank you, everyone, for being

here today.
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HEARI NG OFFI CER BURCHAM  Thank you,
M. Shogren.

It's my understandi ng, Ms. Thomas, you
will reserve any opening at the present time?

MS. THOMAS: Yes. Thank you.

HEARI NG OFFI CER BURCHAM  All right.

M. Shogren, ball's in your court. You can cal
your first w tness.

The way we'll do it is you can call him
the court reporter will then adm nister the oath,
and you can go forward. Okay?

MR. SHOGREN: Okay. The ICwll first be
calling Johnna LaRue as their first witness.

HEARI NG OFFI CER BURCHAM Ms. LaRue, can
you hear us?

THE WTNESS: | can hear you. Can you see
me and hear nme?

HEARI NG OFFlI CER BURCHAM  Yes.

Can everybody else see and hear Ms. LaRue?

MS. THOMAS: Yes, we can.

HEARI NG OFFI CER BURCHAM  All right. Ms.
LaRue, please state your nane for the record, and
then 1" m going to have the court reporter swear you
in. Okay?

THE WTNESS: Well, hold on. | have to
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turn nmy volunme up. |'m having trouble hearing you.

Okay. You asked me for ny name?
HEARI NG OFFI CER BURCHAM  Yeah.

Just

state your nane for the record, then the court

reporter is going to swear you in, and then

M. Shogren will ask you some questions.

THE W TNESS: Okay. M nanme is Johnna

LaRue, L-A-R-U-E.

(The oath was adm nistered.)

HEARI NG OFFI CER BURCHAM M. Shogren?

DI RECT EXAM NATI ON
BY MR. SHOGREN

Q. Good norning, M. LaRue. First off, where

do you work?

A. The Nevada State Board of Medi cal

Exam ners.

Q And in what capacity do you work for the
Board of Medical Exam ners?

A. | ' mthe Deputy Chief of I|Investigations.

Q. Do you have any other roles besides doing
I nvestigations?

A. Conpl i ance officer.

Q And how | ong have you wor ked for the
Boar d?

A. 19 years.
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Q Ckay. We're here today for a hearing to
present evidence so that the Board can determne if
Dr. Schneier violated the Medical Practice Act.

Are you the investigator who is assigned
to this case with regards to Dr. Schneier?

A. Yes.

Q As part of your investigation for the
case, were you required to obtain nmedical records?

A. Yes.

Q And as part of the investigation in this
case, were you required to serve orders or requests
| ssued by the Investigative Commttee to obtain
medi cal records?

A. Yes.

Q Thank you.

" mgoing to ask you a couple of questions
directed towards sone of the exhibits. Do you have
a binder in front of you?

A. Yes, | do.

Q. The 1C s exhibits, go to Exhibit 5, it's

been mar ked.

A. Ckay.

Q Do you recogni ze these docunents?

A. Yes.

Q And | ooki ng at what's been marked as
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Bat es- st anped page 64.

A. Yes.

Q. What is this document?

A. This is ny request for medical records to
the Clinical Neurology Specialists.

Q Turning to page 65, what is this docunent?

A. This is the custodi an of records that |
received from-- her nanme is, it looks like G na
Martinez fromthe Clinical Neurology Specialists.

Q And then | ooking at the rest of the pages
in this exhibit, are you famliar with these
document s?

A. Yes. These were the records that were

provided to ne.

Q Do you recall receiving these documents?
A. Yes.
Q Do these docunents appear to be true -- a

true and correct copy of Patient A s nedical records

from Clinical Neurology Specialists?

A. Yes.
MR. SHOGREN:. At this time, I'll ask for
adm ssion -- or nove to admt Exhibit 5 into the
record.

HEARI NG OFFI CER BURCHAM Ms. Thonmms?
MS. THOMAS: | don't think that this
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states -- that this witness has |laid the foundation
for how these records relate to whether Dr. Schneier
has comm tted mal practice, prepared inconplete
records, or did not neet his standard of care of the
pati ent.

And, secondarily, only because there are
ot her records in this binder that are acconpani ed by
custodi an of records affidavit, | would want to be
sure that this witness is certain that the entirety
of the records fromDr. Germn are produced in
Exhi bit 5.

HEARI NG OFFI CER BURCHAM Ms. Thomas, | et
me ask you this: Have you seen these records
bef ore?

MS. THOMAS: The ones in Exhibit 5 or Dr.
Germn's record as a whol e?

HEARI NG OFFI CER BURCHAM  The ones in
Exhi bit 5.

MS. THOMAS: \When the Board discl osed
them |'ve seen them

HEARI NG OFFlI CER BURCHAM Okay. And is it
your position that this is not the entirety of these
records?

MS. THOMAS: | don't know.

HEARI NG OFFI CER BURCHAM  All right.
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Whet her they are or -- whether they are or are not
conpl ete, they have been proposed, marked, and they
will be admtted for purposes of this hearing.
(1C s Exhibit 5 was admtted.)

HEARI NG OFFI CER BURCHAM Go ahead,
M . Shogren.
BY MR. SHOGREN:

Q. Ms. LaRue, the only other exhibit I'm

going to have you | ook at is Exhibit 8.

A. Ckay.

Q Are you famliar with this exhibit?

A. Yes.

Q What does this exhibit appear to be?

A. This is nmy request for records fromthe

Khavkin Clinic. The whole of it is the custodi an of
records, and then there's a few reports attached.

Q Just to be clear, what page is your letter
on?

A. Page 93 is my request letter.

Q. You mentioned a custodi an of record, what
page is that on?

A. Page 94.

Q And do you recall receiving these records
fromthe Khavkin Clinic?

A. Yes.
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Q Do these docunents appear to be a true and
correct copy of Patient A's medical records fromthe
Khavkin Clinic?

A. Yes, what's in here is fromthe Khavkin
Clinic.

MR. SHOGREN: At this point, | nove to
admt Exhibit 8 into the record.

HEARI NG OFFI CER BURCHAM Ms. Thomas?

MS. THOMAS: | have the same objection.
The witness did not answer that these were the
conpl ete set of records, but that they were records
fromthe Khavkin Clinic.

Al so, there has not been a foundation laid
for how subsequent care and information contained
with what is hearsay evidence would establish that
Dr. Schneier comm tted mal practice, prepared
i nconpl ete records, or didn't neet the standard of
care, which are the issues we are here to discuss
t oday.

HEARI NG OFFI CER BURCHAM It appears that
Exhi bit 8, which is what we're tal king about, is
al so respondent's Exhibit K, already been admtted.
| haven't gone through each and every case, there's
not that many of them but it includes a |ot of the

samne materi al .
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They' |l be admtted -- 8.

(IC s Exhibit 8 was adm tted.)
HEARI NG OFFI CER BURCHAM M. Shogren?
MR. SHOGREN: | have no further questions.
HEARI NG OFFI CER BURCHAM Cr oss?

CROSS- EXAM NATI ON
BY MS. THOMAS:

Q

LaRue.

case, did
A.
Q.
A.
Schnei er.
Q
A.

Q

Yes, just a couple of questions, M.

As part of your investigation in this
you only request records?

No, | didn't only request records.
Ckay. \What else did you do?

| woul d have requested a response from Dr.

Anyt hing el se?
No.

Did you select the Board' s expert witness

in this case?

A.
Q.
obt ai n?
A
Q.

conpl ai nt

No, | did not.
How did you identify what records to

Via the conplaint that we receive.
And when -- who did you receive the
fronf?
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MR. SHOGREN: Objection. | think that's
part of the confidential --

HEARI NG OFFI CER BURCHAM  Part of the
confidential? Can you explain, please?

MR. SHOGREN: That goes into the
I nvestigative process, part of the investigated
file, and is confidential by |aw.

HEARI NG OFFI CER BURCHAM  The nane of the
person only; is that correct?

MR. SHOGREN: Correct.

HEARI NG OFFI CER BURCHAM  That was t he
questi on.

"1l allowit as to the name of the
person, but beyond that, no.

MR. SHOGREN: |'m sorry. \What do you say?

HEARI NG OFFI CER BURCHAM | said | wll
allow the question as to the name of the person, but
that's about as far as we're going on that.

THE WTNESS: |'msorry. | cannot provide
you the nanme of the conplainant, that's protected by
the statute, 630.336, as part of the confidenti al
process of the investigation. | can't provide
you -- | can't provide the nane of the conpl ai nant
or how we received it.

We received the conplaint and we
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I nvestigated it.

HEARI NG OFFI CER BURCHAM Okay. Wth that
expl anation for what -- the way the process
worked -- | didn't know whether it was an office
staff person, | didn't know whether that -- if
that's the case, objection sustained.

Move forward, please.

MS. THOMAS: | would just like to respond

to that. We do not believe that the nanme of the

conpl ainant is confidential. W believe that the

statute protects the investigation.

|'mnot trying to get into what

happened

once they received the conplaint, but the conplaint

I's not part of the investigation. It is fromthe

conpl aint that an investigation is opened,

but it is

not yet in the investigative stage at the tinme the

conplaint is received.

HEARI NG OFFI CER BURCHAM M. Shogren, any

response to that?

MR. SHOGREN: | disagree with that

assertion. | think the statute is clear.
there is case |aw that actually goes into,
specifically, the confidentiality of the

conpl ai nant.

t hi nk

But once again, it's a part of the
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I nvestigative file, it's now being used today, it is
part of the hearing, it's confidential under NRS
630. 336.

HEARI NG OFFI CER BURCHAM  All right. This
I's, for future reference, sonething that would have
been nice to have been in a hearing -- a pretrial
notion, frankly. That having been said, | do not
want to tread on confidentiality.

Based upon what | have heard just now, the
objection is sustained as to the conpl ai nant.

Go forward.
BY MS. THOMAS:

Q So | need to ask sonme questions whet her
there is a sustained objection on them or not. |
need to make the record.

Was the conpl ai nant Patient A?

MR. SHOGREN: Objection. Confidential.

HEARI NG OFFlI CER BURCHAM | believe that
t hat woul d be kind of a backdoor to the
confidentiality.

Obj ection is sustained.

MS. THOMAS: And |'m just going to | ook up
the statute quickly.

For the record, NRS 630.336 does not
protect the identity of the conplainant. It
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protects disclosure of the conplaint and the
associ ated investigation, but nowhere in the statute
does it say that the identity of the conplainant is
pr ot ect ed.
And the statute -- |egislative
I nterpretation dictates that any silence in the
statute is deenmed intentional.
HEARI NG OFFI CER BURCHAM M. Shogren?
MR. SHOGREN:. | believe -- I'm |l ooking, a
case, State of Nevada -- Sarfo v. State of Nevada
Board of Medi cal Exam ners, for that issue about the

I dentity of the conpl ai nant.

| believe the court in that case -- |I'm
just |l ooking up, | don't feel like | have tine to
full brief this issue, but | believe the court rul ed

t hat conpl ainant is confidential.

MS. THOMAS: VWhat is the cite for that
case?

MR. SHOGREN:. It is -- I'msorry. [|I'm
havi ng trouble finding the case.
THOMAS: How do you spell it?
SHOGREN: How to spell --
THOMAS: The case nane.
SHOGREN: Sarfo, S-A-R-F-O, 429 P.3d

20 DD

650.
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HEARI NG OFFI CER BURCHAM Ms. Thonms, |
have a question for you as we're doing sone |ega
research, | suppose. Are you only interested in the
name, and then that was going to be it?

MS. THOMAS: Yes.

HEARI NG OFFI CER BURCHAM Going to be it;
correct?

MS. THOMAS: Correct.

HEARI NG OFFI CER BURCHAM | don't want to
burn too nmuch daylight here | ooking up cases. As |
said, this would be an interesting |egal issue,
per haps.

Ms. LaRue, you're going to be around, |I'm
assum ng, today; correct?

THE W TNESS: Yes. Yeah, I'min the
office until 4:00.

HEARI NG OFFI CER BURCHAM  Okay. Here's ny
i dea to throw out as people are researching this
particular issue. You ve heard -- and I'Il call it
a "prelimnary sustaining of that objection as to
the identity," | would Iike to nove ahead.

If that's the only question, Ms. Thonmas,
that you had as to the identity and then you were
going to nove on, we can reserve that issue as

necessary, because | don't know whet her you woul d be
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using that later on in any of your direct or
Cross-exam nati on.

Woul d you anticipate using that nane?

MS. THOMAS: Well, it's inportant to --
it's potentially inportant to how this whole thing
shapes up. | am nearly through the decision. If it
I's the position of the Nevada Supreme Court that the
I dentity of the individual is not subject to
di scl osure, then |I obviously accept -- accept that.

But the answer to that question could
dictate the approach taken in these proceedi ngs.

| don't need to get into the investigative
file, but I think the identity of the person from
which this investigation stemed is relevant and
it's not subject to protection.

HEARI NG OFFI CER BURCHAM  All right.

Well, |I feel alittle bit queasy about the --
violating confidentiality and violating the rules
regarding that, so the objection is sustained,
subject to further discussion |ater on.

| want to nove forward. Okay?

MS. THOMAS: Okay.

HEARI NG OFFI CER BURCHAM So with that,
proceed.

MS. THOMAS: Okay.

Page 31

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

BY MS. THOVAS:

Q How did you determ ne the dates of service
to request in making your records request?

A. It was based on the information that |
received in the conplaint.

Q Was it solely based on the information you
received in the conplaint?

A. Yes. The original date of service that |
put woul d have been based on the conplaint, the
information that | received.

Q Did you use the sanme dates of service in
every request that you nmade?

A. |'d have to look. |If you give nme a
m nute, | can | ook at nmy request letter and
determ ne that.

Q. Yes, pl ease do.

(Wtness revi ewed docunents.)
THE W TNESS: Yes, sane date of service.
BY MS. THOMAS:

Q. And one | ast question, which | don't know
if it will catch an objection, but in order to
preserve the record, was the conplainant a nedi cal
provi der?

MR. SHOGREN: Obj ecti on.
HEARI NG OFFI CER BURCHAM  Sust ai ned.
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BY MS. THOVAS:

Q Are there any records that you requested
t hat do not appear within the exhibits disclosed by
t he Board and their prehearing statenents?

A. | -- well, honestly, I don't knowif | can
answer that because | don't have ny investigative
case file in front of me to determne if what |
requested is everything that's presented here.

Everything that's presented here as
exhibit are all things that | requested and got as
part of nmy investigation.

Q. Do you request records that you do not
subsequently disclose as part of the evidence in a

formal hearing?

A. As |'m not the attorney of the record, |
can't answer that question. | can only tell you
what | gather and that's it. | don't --

Q ' msorry. What did you say?

A. | don't nmake the determ nation of what

exhibits are presented in a hearing, that's not part
of nmy position or ny job.

Q Did you renmove any records fromthe sets
that you received in this case that have been
di scl osed?

A. | did not renpve any records, no.
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Q Did you interview any w tnesses?

A. Not directly, no.

Q What do you nean?

A. No, | didn't do any interviews. | did not

directly contact anyone.

Q. Did you indirectly conduct interviews?

A. I ndirectly, yes. When | sent Dr. Schneier
a letter and asking himto respond to the
all egations in the Conplaint, that would be what |
woul d consider an indirect interview, me asking
guestions and him giving nme answers.

Q. Do you have any nedical training?

A. No.

Q Were you responsi ble for providing the
records to Dr. Goz?

A. Yes.

Q Did you provide himthe entirety of the
records that are in the Board's prehearing
st at ement ?

A. Yes.

Q. Did you provide him anything el se?

A. No.

Q Did you provide himwth a copy of Dr.
Schneier's prehearing statenent and the cull ed

exhi bits?
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A. No.

Q Are you the only one that provides Dr. Goz
with records related to this investigation?

A. Yes.

Q. Do you direct Dr. Goz in his review of the
records in any way?

A No.

Q Have you used Dr. Goz in regard to other

cases before the Board?

A. | can't answer that question. | can only
answer that | used himdirectly for this case.
Q. Can you not answer that question because

you don't know t he answer?

A. Well, I don't -- yes and no. | don't know
what other cases he's used because | don't assign
himas a reviewer or an expert w tness.

But al so any other information would not
be rel evant because they would not be related to
this specific investigation, so | don't have that
I nformation.

Q How i s the reviewer assigned to an
I nvestigation?

A. It would be based on the decision of the
comm ttee that reviewed the case.

Q. Who was the conmmttee that reviewed this
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case?

A. | don't know if | know what commttee this
case went to. | don't know that | can answer that
guesti on.

Choi ces about being a reviewer is also
made on specialty and | ocation.

Q How does the | ocation influence whether a
reviewer is assigned to a case?

A. The process of choosing a reviewer is
determ ned on the | ocation of the physician at
guestion and the | ocation of the reviewer. Dr. Goz
was |l ocated in the north, so he doesn't have any
direct influence or direct contact with the
respondent.

We choose people who don't know each
ot her, who have no interaction with any of the
patients involved in any of our cases so that it is
a conpl etely unbi ased review.

Q So it's your understanding that
Dr. Schnei er does not do business in Northern
Nevada?

A. It's my understanding that Dr. Schneier
doesn't have any contact with Dr. Goz specifically.
| don't know if Dr. Schneier does business in

Nort hern Nevada or not.
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Q Was Dr. Goz provided with the conpl aint?

A. | can't -- he would have been -- Dr. Goz
woul d have been provided with all of the information
that | received.

Q. So the comunity conplaint that -- from
whi ch your investigation began was provided to Dr.
Goz?

A I - -

MR. SHOGREN: Obj ecti on.

HEARI NG OFFI CER BURCHAM  Hang on, hang
on, there's an objection.

Let's hear it.

MR. SHOGREN: This goes too nuch into the
I nvestigative file, which is confidential. The
Board, through the IC, presented its exhibits, what
It intends to be using today. | think anything el se
is part of the investigative file and is
confidenti al .

MS. THOMAS: My response to that is that,
one, Dr. Goz is not an enployee of the Medi cal
Board, he is a private practitioner, by providing
himinformation that is alleged to be protected by
statute, that privilege or that confidentiality has
been wai ved.

And, secondarily, the disclosure of
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Dr. Goz in the Board' s prehearing statenment is not
limted to the exhibits or records disclosed
therein, but states that he has conducted a nedical
review of this case and is expected to testify
regarding his medical review of this case and the
applicable standard of care. |If his review included
Items such as the conplaint, we are entitled to know
t hat .

| would al so argue that that addresses an
earlier objection that was made that that
i nformation is now no | onger protected.

HEARI NG OFFI CER BURCHAM  Dr. Goz, it's ny
understanding, is going to be testifying, and all of
t hese questions are going to be asked -- in other
wor ds, what did you review?

| " m wonderi ng whether this discussion that
we' re having should be nore directed towards that
type of testinony, as opposed to with this w tness.

| just want to keep things nmoving al ong.
| don't want to fight about things or have a fight
about things.

At this time, it's -- if the witness, the
medi cal witness is going to be testifying, you can
ask himwhat he reviewed, then M. Shogren can

respond to that. | just don't know whether it's --
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this witness is the proper one to go through all of
t hat .

That's ny comment, it's not really a
ruling or anything, but any comments to that?

MS. THOMAS: | just think for the sake of
conpleting a record here in preserving al
obj ecti ons and bases for those objections in the
event that judicial review is at sonme point
warranted or necessary is inportant.

| am happy to ask the same questi ons of
Dr. Goz, and | don't want to spend that nuch tinme
arguing either. | -- | want to keep things flow ng.

HEARI NG OFFI CER BURCHAM  All right.
Let's do this: VWhy don't you direct those questions
to Dr. Goz, i.e., what he reviewed, what he was
provi ded, what he reviewed, and and any ot her
guestions. You're going to be able to have ful
cross-exam nation rights on that. Okay?

MS. THOMAS: Okay.

HEARI NG OFFI CER BURCHAM Let's nove
forward with this wtness.

MS. THOMAS: Sure. |I'mjust making a note

of your ruling so | don't run afoul of it.
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BY MS. THOWVAS:

Q Are there any records you requested that
you did not receive?

A. No.

Q. Did you ask Dr. Goz to nenorialize his

opinions in witing?

A Yes.

Q. Did he?

A Yes.

Q Were his opinions nmenorialized in witing

on one occasion or revised?

A. If I recall, | believe it was just one
occasi on.

Q Was he provided all of the information
t hat you gave himin one transm ssion, or did you
provide the information over nultiple transm ssions?

A. | believe it was one transm ssion, one
time he got all the information.

Q How did you provide that information,
electronically, hard copies in the mail, sone other
mechani sns?

A. An encrypted file transfer.

Q As you sit there today, are you able to
say whet her he was provided nore nmedical records

t han the excerpt provided in the Board's prehearing
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st at ement ?

A. My answer to that is that | provided him
everything that | received.

Q Did you request anything other than

medi cal records in this case?

A. No. Only the statement from Dr. Schneier.

Woul d that include i mages and X-rays?
Q Yes. That's a good questi on.
Did you -- are all of the i mges and
X-rays that you requested part of the Board's
Exhi bit 47
A. Wel |, because the exhibits, says they're
on a USB, | couldn't tell you, but I did collect
| mmges and X-rays.
Because | don't have USB in front of ne,
don't have that information.

Q So -- okay.

MS. THOMAS: | have no further questions.

Thank you.
HEARI NG OFFI CER BURCHAM  Redi rect?
MR. SHOGREN: No further questions.

HEARI NG OFFI CER BURCHAM Al l right. Ms.

LaRue, as | indicated, you may be brought back, so

don't |eave without letting us know Okay?

THE W TNESS: Okay. |'m here until 4:00.

Page 41

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

Mercedes can |let nme know if you guys need ne agai n.

HEARI NG OFFI CER BURCHAM Okay. Thank
you.

THE W TNESS: Thank you.

HEARI NG OFFI CER BURCHAM M. Shogr en,
next w tness?

MR. SHOGREN:. The IC will next be calling
a Dr. GCoz.

HEARI NG OFFI CER BURCHAM Doctor, hi. Can
you hear us?

THE W TNESS: Hi there.

HEARI NG OFFI CER BURCHAM  Good. Can you
hear us?

THE W TNESS: Yes, sSir.

HEARI NG OFFI CER BURCHAM  All right.

Wl cone.

What |'m going to have you do is to state
your nanme for the record, then the court reporter is
going to swear you in, and then you'll be asked sone
questi ons.

For the lawers, it's -- how |long do you
guys want to go until we take a break? | usually
| i ke to go about an hour and a half on proceedi ngs
and then take a break, which would be about another

hal f hour or so. That sound okay?
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MS. THOMAS: Sure.

HEARI NG OFFI CER BURCHAM Okay.

MR. SHOGREN: That's fine.

HEARI NG OFFI CER BURCHAM  All right.

with that, Ms. Court Reporter, please, swear in the

W t ness.
(The oath was adm nistered.)
HEARI NG OFFI CER BURCHAM M . Shogren,

proceed.
DI RECT EXAM NATI ON
BY MR. SHOGREN

Q. Good norning, Dr. Goz.

A. Good norni ng.

Q First of all, are you licensed as a

medi cal doctor in the State of Nevada?

A. | am
Q How | ong have you been |icensed?
A. |"ve been licensed to Nevada for about

five years.

Q. Are you |icensed anywhere el se?

A. Cal i fornia.

Q How | ong have you been licensed in
California?

A. About the sane.

Q And where did you go to medical school ?
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>

City.

> O > O > O

Q

Mount Sinai nmedical school in New York

And what was your residency in?
Ort hopedi c surgery.

And where did you conplete that?
Uni versity of Utah.

Do you have any certifications?
Can you be nore specific?

Are you certified by the American Board of

Medi cal Specialties?

A. Yes, the Anerican Board of Orthopedic
Surgery, so I'ma board-certified orthopedic
sur geon.

Q What ki nd of nedicine do you practice
ri ght now?

A. Spi ne surgery.

Q And where do you practice nedicine?

A Reno, Nevada.

Q And do you practice in a facility or
office or hospital?

A. ' m part of a private practice.

Q And how | ong you've been practicing as a
orthopedi c spine surgeon?

A. About five years.

Q And what role do you concurrently work?
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A. " ma spine surgeon.

Q Do you have any other positions?

A. No.

Q Are you a nenber of any professional

soci eties?

A. Menmber of the American Acadeny of
Ort hopedi ¢ Surgery.

Q And how many spinal surgeries do you
performed yearly?

A. Somewher e between 200 and 250 surgeries a
year.

Q. And how many | am nectom es have you
perfornmed?

A. ' m not sure. Many.

Q Do you know how many spinal fusions you
have perfornmed?

A. Again, |I'mnot sure the number, but about
250 surgeries -- 200 to 250 surgeries a year for
five years, thoracic lumbar fusion is a connon
procedure, so, | don't know, probably a few hundred.

Q. | would |ike you turn briefly to the IC s
Exhi bit 10.

A. And where am | turning to?

Q There should be a binder in front of you,

| abel ed - -
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A. s it this guy?

Q There should be another one. | believe
that's respondent's exhibits. It's a smaller
bi nder .

A. Let me see if | can track it down. |'m
not sure if | have a small binder in front of ne.

One nonment.
Yeah, | don't think |I have the binder
you're referring to in front of ne.
Q Dr. Goz, | believe we sent that to you
earlier. You were provided a copy of it at | east
f ew weeks ago.
A. It may be at my office. |'m not
conpletely sure. I'mat ny honme office today.
MR. SHOGREN: M. Burcham do you mnd if
we take a brief break?
HEARI NG OFFI CER BURCHAM  No, not at all
We can go off the record. You can also, | think,
maybe do a screen share. Mercedes m ght be able to
figure that out so you could show him It's a CV,
it looks like, it's what you're referring to; right?
MR. SHOGREN: Correct. But also Dr. Goz
needs the IC s exhibits in the binder, all of them
| will be referring to those.

HEARI NG OFFI CER BURCHAM  Yeah, exactly.
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| figured you would be. Let's -- yeah, let's go off
the record to sort this out.

(Recess from 10:10 AAM to 10:18

A M)

HEARI NG OFFI CER BURCHAM  We're back on
the record. |It's ny understanding we're going to be
doi ng some screen sharing, and then maybe during a
break or lunch or whatever try to retrieve the
actual record, sonething along those |ines.

MR. SHOGREN:. Yes. |If okay with everyone,
no one objects, we'll be just screen sharing the
IC s exhibits with Dr. Goz to reference.

HEARI NG OFFI CER BURCHAM As | ong as the
W t ness has access to the docunents, to your
docunents, that's great. W want to be able to nmake
sure that he sees them and that everybody that's
online here knows exactly what the witness is
| ooki ng at.

M . Shogren, continue, please.

BY MR. SHOGREN:
Q. Dr. Goz, | want to refer you to Exhibit
10, premarked Exhibit 10.

MR. SHOGREN:. And for the record, this

exhi bit has already been admtted and it's now being

screen shar ed.
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BY MR. SHOGREN

Q Dr. Goz, have you seen this docunent
bef ore?
A. Yes.
Q. Does this docunent accurately sunmmari ze

your experience and education?

A. It does.

Q Did you prepare this docunment?

A. Yes.

Q |s there anything you'd |like to add?

A. No.

Q. s this document conplete?

A. | believe so.

Q Ckay. And, Doctor, have you served as a
peer reviewer for the Board before?

A. | served as a peer reviewer for the Board
for a few years, a nunmber -- | don't renenber ny
exact starting. It mght be on the CV if you scrol
down.

Q. And how many cases have you reviewed for

t he Board?

A. Maybe about five or six, if I had to
guess.

Q Are you famliar with the Board's case

nunber 24-40539-1 regarding Dr. Schneier?

Page 48

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

A. Yes.

Q Based on your training and experience, do
you feel you're famliar with the standard of care
to which nedical practitioners should be held
regarding the facts of this case?

A. Yes.

Q Do you have experience in the subject
matter, after review, regarding the facts of the
case?

A. | do.

Q Were you provided the material by the
Board in your review of this case?

A. Yes.

Q Do you renmenber what was included in the
mat eri al s?

A. Broadl y speaki ng, hospital records as well
as billing records, and imaging records as well as
I mges t hensel ves.

Q |f could you turn to the IC s Exhibit 9.
Do you recogni ze this docunent?

A. | do.

Q And what is this docunent?

A. It is a published manuscript that was used
as a reference in ny report.

Q Did you submt this article to the Board?
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A | did.
Q And is this a true and correct copy of the
article you submtted to the Board?
A. Yes.
MR. SHOGREN: At this point, the I C noves
to admt Exhibit 9 into evidence.
HEARI NG OFFI CER BURCHAM Ms. Thomas?
MS. THOMAS: The rel evance of the docunent
has not yet been established.
HEARI NG OFFI CER BURCHAM  So t he objection
is as to rel evance?
MS. THOMAS:  Yes.
HEARI NG OFFI CER BURCHAM Counsel ,
M. Shogren?
BY MR. SHOGREN:
Q Dr. Goz did you reference this article
when com ng to your opinion on a case?
A | did.
MR. SHOGREN: An offer that it is

rel evant.

HEARI NG OFFI CER BURCHAM | | ooked at this
and | believe that -- let me ask the doctor a
guesti on.

Do you believe that this is reliable

authority within the medical community?
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THE W TNESS: Ask ne that again?

HEARI NG OFFI CER BURCHAM Do you believe
that this article, "Preval ence of Wong Level
Surgery Anmong Spine Surgeon,"™ is a reliable
authority in the spinal medical comunity, spina
surgeons?

THE W TNESS: A reliable what?

HEARI NG OFFI CER BURCHAM  Aut hority.

THE W TNESS: Authority?

HEARI NG OFFI CER BURCHAM It's a reliable
aut hority?

And the reason | use that specific termis
t hat under |earned treatise evidence under the
Nevada Revised Statute, it needs to be established
that this is a reliable authority. And | just want
to make sure, you used it for your report, do you
believe that it's a reliable authority?

THE WTNESS: | would say |I'm not an
expert on what qualifies as a reliable authority.

HEARI NG OFFI CER BURCHAM Did you --

THE WTNESS: This is -- go ahead.

HEARI NG OFFI CER BURCHAM Did you rely on
It to some extent?

THE WTNESS: | used it as one of the data

points to generate ny report.
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HEARI NG OFFI CER BURCHAM  All right.

lt'll be admtted. Thank you.
(I1C s Exhibit 9 was admtted.)
BY MR. SHOGREN
Q. Dr. Goz, were you asked by the Board when

you're provided materials to make an objective
determ nati on whether in your professional opinion
t here was departure fromthe proper standards of

medi cal care by Dr. Schneier?

A. Yes, | was.
Q What was your opinion?
A. That there was a departure fromthe

standard of care.

Q And how did you come to this
determ nati on?

A. After my thorough review of the nedical
records.

Q And can you briefly explain what the
departure was?

A. I n my opinion, the departure fromthe
standard of care was failure to recognize the
wrong-| evel surgery over a prolonged period of tine,
and failure to address that conplication.

And | want to be clear in my opinion, you

know, | think the report is very clear that
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wrong-|l evel surgery is a well-docunented
conplication or potential risk of surgery,
especially at the thoracic spine, and while having
that conplication in itself, in my opinion, is not
mal practice, it is the repeat failure to recognize
t hat conplication and adjustnment it in a tinely
manner .

That constitutes departure from standard
of care, in my opinion.

Q Ckay. Thank you, Doctor.

| ' mgoing to ask some nore specific
questions with regards to the facts of this case by
goi ng over sone of the records that were admtted
previously. |If you could turn to the IC s
Exhibit 3. First | would like to go to
Bat es- st anped 54.

And also, Dr. Goz, 1'd ask when we're
referring to the medical records that you not refer
to the patient's name on the record, that you
referred to the patient as "Patient A."

A. Ckay.

Q. So for the record, this is Exhibit 3 which
was previously admtted as Patient A s nedical
records from Sunrise Hospital.

On page 54, what does this docunment | ook
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li ke to you?
A. It appears to be a history and physi cal
note from adm ssion on 12/26/2019.

Q And where did the patient present?

A. |t appears Sunrise Hospital and Medi cal
Center.
Q If you can just read into the record from

this page, what is the reason for adm ssion?

A. "Left | ower back pain.”

Q If you can read into the record the next
section, History of Present |1l ness?

A. "This is a pleasant, obese mal e who

presents to the E.R conpl aining of worsening |eft
| ow back pain. Per the patient, he has been having
I ssues with inability to walk for last two nonths,
and today the pain got worse to the point that he
called his orthopedic surgeon, who told himto go to
the EER. The patient also conmplained of mld
nunbness and tingling in the |egs."”

Q. Ckay. |If we could turn to Bates-stanped
59.

Dr. Goz, what does this docunent | ook |ike

to you?

A. That | ooks |like an MRl report froman MRI
of the lumbar spine performed on 12/27/20109.
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Q. And if we can turn to page 60. Can you
read into the record the section called
"l nmpression,” the first inpression.

A. “"The canal narrow at T11-12 with |ikely
cord edema at this level. Recomend
contrast-enhanced thoracic spine Ml ."

Q Based on your experience, why would a
t horacic spine MRl be recommended here?

A. A contrast-enhanced MRl provides sone
additional detail in terms of whether there is any
i nflammatory tissue present, it can be useful in the
setting of an infection or tunor. |t can also help
delineate a little bit nore in terns of the nature
of the cord edema that is noted.

Q Ckay. Now if we can turn to page 61, the
next page.

What does this docunent |ike to you?

A. MRI spine with and wi thout contrast, this
is the thoracic spine performed on 12/30/20109.

Q. Backi ng up here, please, what is the

t horaci c spine?

A. It's the md portion of your back.
Q What does a MRI do in this circunstance?
A. It's an imaging modality that's useful for

vi sual i zing soft tissues.
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In this case, specifically neurologic
Structures that we use to | ook for stenosis or
narrowi ng of the spinal canal, any sort of damage or
conmpressi on of neurol ogic structures.

Q. If we could turn to the next page 62. |If
you could read into the record the | npression.

A. "MIld T7-T8, mld T9-T10, mld T11-T12.
Severe T10-T1l1l. Central canal stenosis w thout
normal cord signal at T10-T11 and possibly T7-T8."

HEARI NG OFFI CER BURCHAM  Hey, Doctor,
this is the Hearing Officer, you need to, when
you're reading things, slow down. | heard the court
reporter going really fast.

So when you're reading a docunent, you
need to read it with a slower cadence so that we
don't m ss anything. Okay?

THE W TNESS: Sounds great.

HEARI NG OFFI CER BURCHAM  Thank you.

THE REPORTER: Thank you, Hearing Officer.
BY MR. SHOGREN:

Q Ckay. | just wanted to break down this
I npression a little bit.

So, first of all, what is the reference
to, like, a T10-T1l1, what are those nunbers?

A. They are the nunbering of the thoracic
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sSpine vertebra, the bones of the thoracic spine.

Q So what nunber range is in the thoracic
spi ne?

A. From1 to 12.

Q. And what is stenosis?

A. A narrow ng of the nerve tunnel.

Q And central canal stenosis, what is that
specifically?

A. Narrowi ng of the central tunnel where the
spi nal cord resides.

Q And what does the narrow ng consi st of?

A. It can vary. It can be a disc that's
bul ging out, it can be thickening of the |iganments,
it can be bones spurs.

"Stenosis" is not a specific termto any

one particul ar pathol ogy.

Q And in your experience, have you treated
patients with stenosis?

A. | have.

Q. How many patients would you say you
treated with this condition?

A. Hundr eds.

Q And then on this Inpression, there's
reference to an abnormal core signal. Could you

expl ai n what that neans?
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A. That is evidence of bruising or damage of
t he spinal cord, commonly referred to as

"myomal acia,"” basically evidence of damage to the
spi nal cord.

Q. And there's also reference here to "severe
T10-T11 central canal stenosis," what nmakes it
severe?

A. The degree of narrowing. Typically severe
stenosis defornms the spinal cord wi thout any fluid

remai ning around it.

Q And how is central canal stenosis usually
treated?
A. It depends on the patient's synptons.

Q And what are sone typical synptons of
stenosi s?

A. It can range from conpletely asynptomatic
to severe neurologic deficits with weakness,
decreased sensation, bal ance issues. And in nost of
t he cases, bowel and bl adder control issues.

Q. Are there any synptons specific to, |iKke,
a thoracic stenosis?

A. Generally, nmore diffused | ower extremty
weakness can be acconpani ed by nunbness, can be
acconpani ed by growi ng nunbness, can be acconpani ed

by bowel and bl adder control issues.
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The severity is different from case by
case.
Q I n your experience, generally what happens
i f thoracic spine stenosis is not treated?
A. |f severe, synptomatic thoracic central
stenosis is not treated, that can |lead to permanent

neur ol ogi c deficits.

Q Can you expound on what that neans, the
deficits?
A. Meaning that -- let's say soneone has

severe stenosis but they don't have cord signa
change -- which | think is here -- and they don't
have any synptons, in that case, it may be
appropriate to not treat the stenosis if there's no
synptons associated with it.

However, in the case where there is severe
central stenosis and cord signal change indicating
some degree of damage to the spinal cord and
synmptonms, which may include things |Iike decreased
sensation, motor deficits, bowel and bl adder contr ol
| ssues, all the things that are previously naned,

t hose may becone permanent or some subsection of
t hat may becone permanent if |eft untreated.
Q | n your opinion, how soon does stenosis in

this circunstances need to be treated after
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recovery?

A. | think there's a bit of |leeway in the
sense that there's not a clear answer to that in
terms of standard of care. In general, it should be
treated in a tinely fashion.

And fromliterature on spinal cord injury,
or often traumatic spinal cord injury is associ ated
with sone degree of pressure on the spinal cord, we
aimfor within 48 hours. W know that people within
48 hours of a deconpression do better than folks
t hat have a deconpression nore than 48 hours after
spinal cord injury.

That being said, you know, those things
are being applied to these settings and we don't
have a clear answer for timng, we just know that
probably sooner is better than |later. The specific
timng of each case is up to the discretion of the
treating surgeon.

Q Ckay. |I'mgoing to now turn to page 56 of
Exhi bit 3.

Doct or, what does this docunent | ooks I|ike
to you?

A. That | ooks |i ke an operative report by
Dr. Schneier. Date of procedure is 12/31/2019.

Q And what is the -- if you can read into
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the record the Preoperative Di agnosis?
A. "Thoracic nyel omal aci a myel opathy with
spi nal stenosis, T10-T11."

Q |f you can explain -- | don't think you
have before -- nyel omal aci a nyel opat hy, what that
I s?

A. Myel omal acia is referring to increased

I nfl ammati on and edema or sort of increased fluid in
t he spinal cord or increased inflammtion, nore
accurately, that correlates with the finding of the
i ncreased signal noted on the MRI, or they may have
referred to it as "edema."
Myel opathy is a clinical condition that

basi cally descri bes spinal cord dysfunction.

Q According to preoperative diagnosis, what
part of the body is this occurring?

A T10-T11.

Q If you | ook at the Procedure section,
could you read that into the record?

A. “"Thoracic | am nectony T10-T11 for cord
deconpressi on and use of intraoperative neuro
noni toring, use of intraoperative fluoroscopy with
pedicle screw fixation, T10-T11, with onlay |ateral
transfer of fusion with allograft autographed bone

fusion."
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Q | f you can break that down a little bit.
What is a thoracic |am nectony?

A. That is referring to renmoving the | am na
which is a bony proportion of the spinal canal, to
take the pressure off the spinal cord.

Q Is this a common procedure in your
experience?

A. Yes.

Q Is this a common procedure to treat the
preoperative diagnosis as descri bed here?

A. It is.

Q. And noving on here, there's nmention of a
"pedicle screw fixation," could you explain what

that is?

A. Use of screws and rods to performa
fusi on.
Q s it conmmon for this to acconpany the

| am nect omy?

A. Yes.

Q. And what is the purpose of the fusion?

A. |f a surgeon believes that the required
deconpression, or |am nectony, would be so wi de that
It may destabilize the spine, then that surgeon,
commonly, will performa fusion at the sanme tine as

t he | am nectony.
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It allows the surgeon to performa w der
deconpressi on of the spinal canal.

Q And to be clear, can you expl ain what
deconpressi on neans?

A. Renmovi ng bones, liganents that are |eading
to the stenosis and thereby w dening the nerve
tunnel .

Q Ckay. And in this report there's
mentioned of the T10-T1l1l, we've established that is
the area of the spine; is that correct?

A. That's correct.

Q. So as part of the preoperative diagnosis,
how is the area determ ned?

A. Tell me nore about what you're asking.

Q How does a spinal surgeon determ ne what
area needs to be worked on?

A. Based on a conbi nation of the patient's
clinical synptons and the MRl or advanced i mgi ng
findings.

Q. I n your opinion, is the operative report
I n agreenent with the MRl previously reviewed from
12/ 30 --

A. Yes.
Q -- on Decenber 30t h?
A. Yes.
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MS. THOMAS: Objection to form-- |I'm
sorry. \What date did you say?

MR. SHOGREN: Decenber 30th, 2019.

HEARI NG OFFI CER BURCHAM  Counsel, why
don't you try that -- start over again. There was
an objection and then there was a | ot of silence.

Can you ask the question or have the court
reporter read it back?

MR. SHOGREN: |'m sorry you're cutting
out. | apologize. |It's probably on ny end. W're
you asking nme to restate the question?

HEARI NG OFFI CER BURCHAM  Yes. Or have
the court reporter read it back.

MR. SHOGREN: | was asking: The
preoperative diagnosis fromDr. Schneier's operative
report, is that an agreement with the MRl i npression
from December 30, 20197

HEARI NG OFFI CER BURCHAM  Go ahead,

Doct or.
THE W TNESS: Yes, it is.
BY MR. SHOGREN
Q Ckay. Now if we can turn to Exhibit 3,
Bat es- st anped 24.
Dr. Goz, what does this document | ook |ike

to you?
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A. It looks |like a note fromthe energency
departnment, and the note is dated 1/22/2020.

Q And how many pages does this docunent
appear to consist of?

A. It says "page 1 of 13" at the bottom

there, so |I'massum ng 13.

Q. To be clear, who are these records for?
A. Can you clarify that question for me?
Q Are these records for Patient A?

A. Yes.

Q If you can read into the record the

section titled "HPI Note"?

A. "A 49-year-old mal e presented to the E.D.
conplaining of left hip pain for nine days. Patient
recently had back surgery on 12/31/2019, and | eft
hip surgery on 1/9/2020. Reports back pain and
di aphoresis. Patient has had difficulty wal king.
Patient is unable to straighten his left |leg due to
spasns. Patient denies other synptonms at this
time."

Q |f you could turn to page 31. If you
could read into record under the section Hospital
Reports, the third paragraph, starting with "Patient
under went " ?

A. "Patient underwent T10-T11 | am nectony
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cord deconmpression, pedicle screws fixation on |ight
fusion on 12/31/2019. Patient conplained of l|eft
| ower extremty pain. Neurosurgery evaluated the
patient on 1/2/2020. Recomended bacl of en for
muscl e spasm and Decadron on tapering doses.
Neur osurgery cleared the patient for skilled nursing
facility. Okay to shower and get incision wet, pat
dry. Patient continued to conplain of left hip
pain. X-ray done, and it showed posterior superior
di sl ocation of the fenoral ahead. Patient has had
|l eft hip total arthroplasty done under
Dr. Silverberg on 6/28/2018."

Q Dr. Goz, thank you. That's all to read
into record there. Thank you.

Now i f we can turn to page 35. Could you
just briefly read what the Clinical I|npression on
the top of this page?

A. “"Primary inmpression, back pain. Secondary

i npression, focal neurologic deficit, post-op pain,

seroma. "
Q Can you explain what "serom" neans?
A. A collection of postoperative -- typically

post operative fluid.
Q Now can you turn to page 52 of Exhibit 3.

Dr. Goz, what does this docunent appear to be?
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A. This appears to be a report of the CT
t horacic spine without contrast, dated 1/22/2020.

Q. And it's a CT for Patient A?

A. Correct.

Q. VWhat is the difference between, |ike, a CT
t horacic spine and the MRl thoracic spine?

A. From a clinical standpoint, a CT is better
at show ng bony structures, whereas an MRl is better
at showi ng soft tissues such as nerves.

Q Ckay. If you can read into the record
fromthis page, the History section.

A. "History: Bilateral |ower extremty
spasticity, increased back pain after surgery,
recent spinal surgery at 12/31/2019, tenderness to
pal pitation at approximtely T6-T7."

Q. And if could you read into the record the
Conpari son secti on.

A. "Conparison: MRl of the thoracic spine
dated 12/ 30/ 2019, intraoperative fluoroscopic spot
I mmges of the | ower thoracic spine dated
12/31/2019."

Q If you can read into the record at the
bottom the Inpression section?

A. “Interval |am nectony at T9 and T10 with a

unil ateral |left-sided pedicle screw and rod

Page 67

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

construct, the left T9 screw reaches the nedial."

Q | f you can continue on the bottom of the
page and conti nue readi ng?

A. “Medi al cortex of the left T9 pedicle,
approxi mtely 50 percent of the width of the screw
projects into the |ateral aspect of the central
canal at T9. Partially visualized, small
si npl e- appeari ng postoperative fluid collection
favor a small seroma.”

Q So goi ng back to page 52, can you explain
what "interval |am nectonmy" means?

A. That relative to the conparison study, a
| am nectonmy or deconpression was perfornmed.

Q According to this inpression, where were
the | am nectom es perfornmed?

A T9-T10.

Q In this record, is there any nention of
the a | am nectony being performed at the T10-T11?

A. There is not.

Q. | n your opinion, does this CT report
differ fromDr. Schneier's postoperative anal ysis
from Decenber 31, 2019?

A. It does.
Q | n your opinion, how does it differ?
A. Dr. Schneier's operative report indicated
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a T10-T11 | am nectony, whereas this report indicates
the | am nectony was performed at T9-T10.

Q And, generally, how does -- a professional
that interprets the CT, how do they determ ne where
the | am nectony is?

A. It's fairly evident on the CT as an area
of bone that has been rempved.

Q I n your opinion, it's fairly easy to
determ ned based off of a CT or MRl where the
| am nect onmy was done?

A. Yes.

Q. Dr. Goz, if can you turn to Exhibit 2.

Dr. Goz, are you famliar with this

docunment ?
A Yes.
Q. Were you provided this document in your

review of the standards?

A. | was.

Q And what does this document appear to be?

A. It appears to be Dr. Schneier's response
to the Board.

Q. If you can turn to page 20.

|f you can read into the record this

section -- although there's nmention of the patient's

name, if you can just replace the patient's nane
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with "Patient A" and read that into the record?

A. "1, Mchael Schneier, MD., have revi ewed
the response to the allegations made against ne, to
confirmthat the response is a true and accurate
representation of the care provided to Patient A,
and adopt the responses as though fully set forth by
my own hand. "

Q Now i f we can go back to page 13 of
Exhi bit 2.

If you can just read into the record
starting with the third paragraph, but there is also
mention of the patient's nanme, please replace with
"Patient A" whenever he is referred to.

A. "Patient A returned to the hospital on
January 22, 2020. An E.D. physician, Norland
Mal t ez, describes bilateral |ower extremty
spasticity, left greater than the right, w th nornal
muscl e strength and sensation. He noted that it is
possi bl e pedicle screw breach and that Dr. Schneier
was contacted. Dr. Schneier prepared his
consultation report on the norning of January 23,
2020.

“I'n that report, he noted that Patient A
was status post-thoracic |am nectony and pedicle

screw replacenent, T9-T10, with | am nectony
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extending into the T10-T11 di sc space.

"The patient now conpl ained of left |ower
extremty pain with a restriction in the extension.
The patient has no sensory deficits, no notor
deficits, and normal bowel and bl adder control.

“"Dr. Schneier noted that he reviewed the
CT scan, found no CSF extravasation, and the thecal
sac was not inpinged. He planned to take Patient A
to surgery, renove the screws, and get a further MR
wi t hout the" --

Q Thank you, Doctor. That's all for that
section.

Now i f you can turn back to the Exhibit 3,
page 49. \What does this docunment |ook |ike to you?

A. This is an operative report of procedure
performed on -- let's see. Actually, the date of

t he procedure is mssing. The surgeon is Dr.

Schnei er.
Q If we can to to page 51 in this exhibit.
What does this docunent appear to be?
A. This appears to be brief operative note,

froman operative report dated 1/23/2020.

Q And what is the surgery date and tine
| isted as?

A. 1/ 23/ 2020, 12:15.
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Q |f you can turn back to page 49 and read
into the record what the preoperative diagnosis is?

A. "Question of T9 nedial pedicle screw or
medi al breach of the T9 pedicle with the pedicle
screw. "

Q And what is the procedure |listed as?

A. Renmoval of T9-T10 pedicle screw, screw
| ock i nplant.

Q And i f you explain what the "T9-T10
pedi cl e screw' neans?

A. The screws that were previously inplanted,
as well as the rods, were taken out.

Q s it a common procedure in your
experience?

A. It is.

Q If you can read into the record the
Fi ndi ng secti on.

A. “Medi al wall pedicle intact with ball-tip
pal pation T9, T10. No CSF |eak noted with

val sal va. "

Q Can explain what the procedure was on this
page”?

A. So Dr. Schneier renoved the previously

pl aced pedicle screws. He felt the tract of the

pedicle screws -- nmeaning the hole that they were
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placed in -- and in the findings, he notes that the
medi al wall -- meaning the wall of the -- it's the
bony structure that's right next to the spinal cord
is basically the barrier between the bony pedicle,
which is where the screw should be placed, and the
canal, which we do not want to place the screw into
because at risks spinal cord injury -- he notes that
It was intact when he felt it with a ball-tip probe,
I mpl ying that the screw was not too nedial, as the
CT scan inplied.

Q At this point on January 23, 2020, did Dr.
Schneier, in your opinion, depart fromthe standard
of care in regard to Patient A?

A. Yes, | believe so.

Q Can you explain why?

A. At this point, the patient seens to be not
doing well, continues to have synmptonms of
nmyel opat hy, spinal cord dysfunction. One of those
synmptonms, as | nentioned previous, is sort of issues
with |lower extremties that can be notor deficits,
such as weakness, can be spasticity or increased
muscl e tone.

And this was worked up with a CAT scan,
and that CAT scan indicated that there my be a

wrong-| evel surgery that was perfornmed. And,

Page 73

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

ostensibly, if the deconpression was perfornmed at
the wong | evel, the appropriate intervention would
be to extend that |am nectony or to do a
deconmpression at the correct |evel where the area of
t he stenosis is.

But instead of doing that, a renoval of
har dwar e was perforned.

Q Can you explain what "extending the
| am nect onmy” neans?

A. Meaning, if the stenosis or the
significant conpression of the spinal cord is at
what we're calling the T10-T1l1l | evel and the
deconpression is performed T9-T10, the appropriate
solution would be to extend the deconpression
inferiorly, taking the rest of the T10 | am na and
t he superior aspect of the Tll lamna in order to
address the area of stenosis.

Q At this point I want to go back to
Exhi bit 2, and just for the record, Dr. Goz, what
does this exhibit consist of?

A. This is a letter to Ms. LaRue.

Q If could you read the second paragraph --
the first sentence of the second paragraph on
page 14? Sorry. "On February 4."

A. "On February 4, 2020, an MRl interpreted
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by Dr. Julian Hardman descri be postoperative changes
from|am nectomy at T9 and T10 with the renoval of
har dwar e, and severe stenosis" -- excuse nme --
"severe canal stenosis at T10-T1l1l, secondary to disc
protrusion and scar tissue froml|am nectony at T10.
It nmust be noted that" --

Q Thank you, Doctor, just the first --

A. Sorry.

Q Continue to read the next paragraph, third
par agraph of the page.

A. The one starting with "Dr. Schneier's"?
Q. Yes.
A. “"Dr. Schneier's progress note on

February 4, 2020, records that the patient was being
eval uated for inpatient rehabilitation, but had to
be able to performthree hours per day to neet
criteri a.

"He noted that a thoracic MRI done that
day did not show signal edemn, like the initial
12/31 MRl did. There was no evidence of
post - | am nect onmy spondyl olisthesis or a CSF | eak.
There was five out of five strength in all major
muscl e groups at the |lower extremties, but Patient
A continued to hold his left leg flex at the knee

and cl ai med he was unable to perform knee
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ext ensi on. "

Q Can you read into the record the next
par agraph?

A. "“A di scharge summary was prepared on
February 10, 2020 by Doctor Sal eem Assad, who noted
that Patient A continued to report back spasnms and
remai ned weak. He was awaiting placenent at a
skilled nursing facility which occurred on
February 16, 2020."

Q | n your opinion, based off of
Dr. Schneier's representations to the Board, as of
February 4, 2022, did Dr. Schneier depart fromthe
standard of care regarding Patient A?

A. | believe he did.

Q Can you explain why?

A. At this point, there are nmultiple imging
studi es that indicate a wong-1|evel surgery was
performed and there's continued severe canal
stenosis that appears to be synmptomatic, and Dr.

Schnei er did not address the conti nued stenosi s.

Q. Ckay. If we can now turn to IC s Exhibit
5, page 66.
Dr. Goz, what does this exhibit appear to
be?
A. This appears to be part of a note for a
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neur ol ogi cal consul tati on.

Q |s there a date on this record?

A April 30, 2020.

Q Coul d you read the first Inpression on
page 667

A. "Weakness in the | ower extremties
associ ated with tightness and spasmin the distal
| egs and feet in a patient diagnosed with thoracic
myel omal aci a, status post T10-T11 | am nectony,
Decenber 2019, with a revision in January of 2020 at
Sunrise Hospital by Dr. Schneier. Limted
dat abase. "

Q Ckay. If you can read into the record the
| npressi on on page 667

A. "Repeat MRl of the thoracic spine with and
wi t hout contrast after thoracic surgery and a
revision states, per verbatim 'Persistent cord
conpression to an AP diameter of 5 mllineters at
T10-T11, persistent abnormal T2 hyperintensity in
the cord. Deconpression is simlar in severity to
the prior MRI on February 4, 2020. Ventral CSF is
effaced by fluid, probable postoperative bl ood
product. Dorsal CSF appears effaced by enhancing
granul ation tissue.' The patient denies | oss of

bl adder control or saddl e anesthesia."
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Q Ckay. And if we can turn to page 74, of
Exhi bit 5.

Dr. Goz, what is this docunent appear to
be?

A. This appears to be an MRl report from an
MRl of the thoracic spine dated 5/13/2020.

Q What is the Inpression listed on this
docunent ?

A. "Severe spondyl otic degenerative changes
with severe central spinal stenosis at T10-T1l1l, and
noderate central stenosis at T9-T10. AP dianmeter at
the T10-T11 level is 6 mllimeters."

Q Can you explain the severe -- and how do

you pronounce that?

A. Spondyl oti c degenerative changes.
Q What does that nean?
A. Severe -- degenerative changes are wear

and tear or arthritis-related changes.
Q. Now, lastly, Dr. Goz, if you could turn to
Exhi bit 8, page 957
MS. THOMAS: |'m sorry. What was that?
MR. SHOGREN: Bates-stanmped page 95 of
Exhibit 8, previously admtted.
BY MR. SHOGREN
Q And, Dr. Goz, on this page, 95, what does
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this docunent | ook like to you?
A. This appears to be an operative report by
Dr. Khavkin dated June 6, 2020.
Q And what is the date of surgery |isted?
A. June 5, 2020.

Q What is the preoperative diagnosis?
A. Spi nal cord conpression, thoracic
st enosi s.
Q And if you could just read into the record

the first three sentences of the Indication section?
A. "Patient is a 49-year-old gentleman who
presents with progressively worseni ng weakness and
Inability to wal k. The patient is thought to have a
severe spinal cord conpression at the T10-T1l1l | evel.
The patient was told previously that this |evel was
addressed by another surgeon at his previous
surgery, but, unfortunately, the surgery that he had
was performed at the | evel above, and they were --
bl ank -- the patient's pathol ogy, which resulted in
significant and worsening of his condition."
Q Ckay. |If you could turn to page 97.

What does this docunent appear to be?

A. This is a note from Dr. Khavkin, and the
note is dated -- | want to say this -- this is dated
8/ 26/ 2020.
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Q What does the History of Presenting
1l ness state?

A. "Patient presents for a followup. He
reports significant inmprovenent of his synmptoms, and
he says that his |leg strength has gotten
significantly better. He is now able to stand on

Its own, which he was not able to do prior to the

surgery.”
Q And what does the next sentence state?
A. “And his main conplaint is the spasms in

the | ower extremties."

Q. Ckay. And so, Dr. Goz, after review ng
records here on this case, would you opine that Dr.
Schnei er comm tted mal practice?

A. | woul d.

MS. THOMAS: Objection. Calls for a | egal
concl usi on.

HEARI NG OFFI CER BURCHAM  Overrul ed.
BY MR. SHOGREN

Q. Can you explain why you believe this?

A. It is the delay in both identifying the
conplication of the surgery and the delay in
appropriately addressing that conplication that |
believe fell below the standard of care.

| want to be clear that | don't think that
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a single episode of wong-I|evel surgery, if
identified in a timely fashion and addressed,
constitutes mal practice. But failing to identify
the wong | evel of surgery that was perfornmed and

t he conti nued severe stenosis at T10-T11, which then
led to a delay in the appropriate deconpression is
what, in my opinion, falls below the standard of
care.

Q And in your opinion, when should Dr.
Schnei er have identified this?

A. It's hard for me to give you an exact --
an exact time frame, but | think with this clinical
picture, ideally, it would have been identified, at
the very | east, when that postoperative CT scan
identified a |likely wong-|evel surgery.

Q. And what CT scan are you referring to?

A. That was the CT scan that was perforned --
it was probably on January 22, 2020, it was that
readm ssion after the initial surgery.

Q. | n your opinion, after the January 22 --
sorry -- January 23rd surgery, were there any other
times Dr. Schneier should have addressed the
patient's stenosis?

A. | believe there were at |east two other

MRI's that were performed that identified continued
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severe stenosis at the T10-T11 | evel, and those were

opportunities to then address the continued

st enosi s.

Q And in your opinion, were Dr. Schneier's
records -- were they conplete?

A. Yes, | think the records are appropriate.

MR. SHOGREN: | have no further questions.

HEARI NG OFFI CER BURCHAM  Cr oss-exanf

MS. THOMAS: We're about an hour past the
poi nt that we wanted to take a break. Can we do a
ten-m nute break?

HEARI NG OFFI CER BURCHAM  Yeah, we can. I
ki nd of assuned that the break we took to, you know,
figure out the technical stuff, that's why | didn't
stop, but absolutely.

Let's take -- what do you want to take,
Ms. Thomas, five m nutes, ten m nutes?

MS. THOMAS: Sure. VWhy don't we split it
and go seven.

HEARI NG OFFI CER BURCHAM Great. 11: 32
and 30 seconds. All right. Of the record.

(Recess 11:25 AM to 11:33 A M)

HEARI NG OFFI CER BURCHAM  We're back on
the record, and let's head off, Ms. Thomas, wth

Cross-exam
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CROSS- EXAM NATI ON
BY MS. THOMAS:

Q Dr. Goz, were you present earlier when we
wer e asking questions of Ms. LaRue?

A. No.

Q Ckay. She indicated that she provided you
the records that you reviewed in this case. |s that
true?

A. Yes.

Q Ckay. WIIl you please list for ne
everyt hing you received?

A. All right. Allegation; response, which
believe the response is Dr. Schneier's response to
the allegation; Apex Medical Center records; API
Physi cal Therapy records; Clinical Neurol ogy and
Associ ates records; Desert Radi ol ogi st records; Dr.
Khavkin's records; Harnmon Hospital records; Horizon
Heal t h and Rehab Center records; Machuca Fam |y at
Jones records; Nevada Pain Center records; Silver
State Orthopedics records; Spring Valley records;
UMC records; Sunrise Hospital records; Morrison
Hospital records; and | believe -- give nme one
second, yep, and and a nunber of imaging studies.

Do you want me |list the inmging studies?

There's a |l ot of them
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Q. Sur e.

A. CT thoracic spine, 6/6/2020; X-ray chest,
6/ 5/ 2020; ultrasound guided intraoperative,
6/ 5/ 2020; X-ray spine, one view, 6/5/2020; MRl
t horaci c spine, 6/4/2020; IR vertebroplasty,
6/ 4/ 2020; X-ray, chest, 6/4/2020; MRl at | unbar
spine, 6/1/2020; X-ray, chest, 1/17/2019; MRI,
| umbar spine, 1/16/2019; ultrasound, |ower extremity
venous duplex bilateral, 1/15/2019; X-ray, pelvis,
one or two views, 1/15/2019; CT, spine |unbar,
1/15/2019; CT, abdomen, 5/13/2019; X-ray, hip,
3/11/2020; X-ray, left hip, 3/11/2020; abdonen, AP
only, 3/11/2020; X-ray, thoracic, 3/11/2020; X-ray,
| umbar, 3/11/2020; MRI, thoracic spine, 2/15/2020;
MRI, thoracic spine, 2/4/2020; MRI, joint left
wi t hout contrast, 1/29/2020; left knee X-ray,
1/ 25/ 2020. Thoracic spine X-rays, 1/23/2020; X-ray,
left hip, 1/23/2020; X-ray, left hip, 1/22/2020; CT,
Thoraci ¢ spine, 1/22/2020; AP, chest, 1/22/2020; AP
1/ 10/ 2020; CT, pelvis, 1/8/2020; X-ray, left hip,
1/ 7/ 2020; X-ray, left hip, 1/5/2020; abdonen, AP
only, 1/4/2020; X-ray, left hip, 1/3/2020; AP,
portable, 1/3/2020; MRI, |unbar spine, 12/31/2019;
MRI, thoracic spine, 12/30/2019; MRI, |unbar spine,
12/ 27/ 2019; X-ray, hip, 12/26/2019; |unbar spine
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X-ray, 10/8/2019; X-ray, hip -- same one, apol ogize
-- left foot X-ray 6/5/2019; LS AP, 2/27/2019; and
X-ray, hip -- no, sorry -- X-ray, chest, 10/23/2019;
X-ray, right knee, 10/21/2019, X-ray, |left knee,

10/ 21/ 2019; and X-ray, bilateral hip 10/21/2019.

Q Was the only person that provided you
records or docunments in this case Ms. LaRue?

A. | can't say for certain.

Q And why is that?

A Because | don't recall.

Q So did you receive records on the nore
t han one occasi on?

A. | " m not sure. Because this review was a
little while ago, | don't renmenber the exact
mechani cs of who gave me the records.

| know that Ms. LaRue was a person that
gave nme records. | don't recall whether there were
ot her folks that also provided records to nme. |
can't give you those details, to the best of ny
recol I ection.

Q Did all records and docunents you received
conme from sonebody at the Medi cal Board?

A. Yes.

Q Ms. LaRue testified that she provided you

with the community conplaint that initiated the
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I nvestigation in this action. You didn't list that
as one of the docunents.

MR. SHOGREN: Objection. Msstating -- |
don't believe Ms. LaRue testified to that.

MS. THOMAS: She absolutely did, and the
hearing officer told nme to canvass this issue with
the witness instead of continuing to pursue it with
Ms. LaRue.

HEARI NG OFFI CER BURCHAM You nentioned
“comunity" --

MR. SHOGREN: I --

HEARI NG OFFI CER BURCHAM  Hang on.

You nmentioned "comunity conplaint,"” |
t hi nk was the phrase that you used, which | don't
recall that phrase being used in any previous
testi nony or even questions.

MS. THOMAS: Vhen | say "comunity
conmplaint” -- | do not know the identification of
t he conpl ai nant, whether it is a patient or a
provider -- | mean that it came fromthe comunity,
that it was not generated by the Board. It's a term
of art, formal conplaint that initiated these fornmal
proceedi ngs.

HEARI NG OFFI CER BURCHAM  Okay. And your

specific question is what?
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MS. THOMAS: That she testified to
providing this document to Dr. Goz as part of the
records that he received for his review, and |
wanted to know why he didn't nmention that when |
asked himto identify everything he had been
provided for his review

HEARI NG OFFI CER BURCHAM So that's a --
you ask -- the specific question is: Why he did not
mention in his list of materials provided fromthe
Board that document or docunents?

MS. THOMAS: Correct.

HEARI NG OFFI CER BURCHAM M. Shogren, on
t hat specific question, w thout getting into the
details of anything, do you have an objection to
t hat questi on?

MR. SHOGREN: | don't believe that Ms.
LaRue testified that she provided a conpl aint.

HEARI NG OFFI CER BURCHAM  Okay. | ' m goi ng
to allow, to the extent that the w tness understands
t he question, w thout going into any details, any
substance, any identifying information, or anything
el se on that docunment, if he knows, nunmber one, what
t he docunent is, yes or no, and number two, why that
wasn't |isted. Okay?

THE WTNESS: |'m not sure what you're

Page 87

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

referring to when you say "comunity conplaint.”
BY MS. THOWAS:
Q Any conpl aint regarding Dr. Schneier's

care?

A. If you were to bring up a docunent, |'d be
happy to tell you if | have seen it as part of ny
revi ew.

Q Do you have a docunment conpl ai ni ng about

Dr. Schneier's care in the materials you received
for review?

A. As part of the allegation response
docunent, the original letter that is sent to Dr.
Schnei er by the Nevada State Board of Medical
Exam ners is included in that docunent.

Q And do you have a docunent from a patient
or outside health care provider conplaining about

Dr. Schneier's care in this case?

A "' m not sure. You'd have to show ne the
docunment and | could tell you if | have seen it or
not .

Q |'d Iike you to check your job file and

tell me what you have.
A. There are thousands of pages. | can't
effectively do that at the nmonment.

Q | need you to do that in order to provide
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Dr. Schneier with a full and fair, meani ngful
opportunity to be heard today.
A. So you want nme to repeat -- or reviewthe

entire file?

MR. SHOGREN: |'m going to object.
HEARI NG OFFI CER BURCHAM M. Shogren --
MR. SHOGREN: | believe Ms. Thomas asked

and Dr. Goz specified what records he | ooked at.

MS. THOMAS: He cannot confirm --

HEARI NG OFFI CER BURCHAM  Ms. Thonmas,
you're asking the doctor whether or not in whatever
material -- which sounds fairly extensive -- that he
has received that it included the community
compl aint? Whatever that term however we define
that term

MS. THOMAS: A conplaint froma patient or
on a patient's behalf or froma nmedical provider on
a form provided by the Board, or simlar to the
same, for filing or |odging of a conplaint about
care provided by Dr. Schneier.

HEARI NG OFFlI CER BURCHAM M . Shogren,
your position is? Just on that narrow question of
whet her that was provided.

MR. SHOGREN: Well, |I'msaying | think Dr.

Goz answered what records he has been provided
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t horoughly. He listed everything.
HEARI NG OFFI CER BURCHAM  And Ms.

Thomas - -

MS. THOMAS: M response --

HEARI NG OFFI CER BURCHAM Hang on a
second. | just want to understand the paraneters of

t he di scussi on here.

The witness has indicated that there's,
per haps, thousands of pages of material.

MS. THOMAS: | understand that. However,
Ms. LaRue testified that the conplaint was provided
to Dr. Goz. | went -- or attenpted to go down the
pat h of asking questions about that, you asked me to
tabl e those questions and resune themw th Dr. Goz,
and | agreed.

HEARI NG OFFI CER BURCHAM  And you have
certainly done that, and we've gone down that path
to an extent.

The position of the IC, as | understand
It, regarding any of that material that would be
contained in the community conpl ai nt, quote/unquote
community conplaint, would be subject to the
confidentiality provisions of the rules.

|s that correct, M. Shogren?

MR. SHOGREN: Yes.
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HEARI NG OFFI CER BURCHAM Yes?

MR. SHOGREN:. That is correct.

MS. THOMAS: And our position is that by
provi di ng that document to soneone who is not a
menber of the IC and who is hired specifically to
of fer opinions that Dr. Schneier commtted
mal practice and viol ated the standard of care, is
not an enpl oyee of the Medical Board, that
protection and that privilege has been wai ved.

You cannot di ssem nate the docunent to a
third party and then attenpt to preclude
di ssem nation to Dr. Schneier, you can't
collectively assert privilege or confidentiality.

HEARI NG OFFI CER BURCHAM M. Shogren, it
sounds |i ke counsel is making sonme sort of a waiver
argunment. Do you have a position on that?

MR. SHOGREN:. Sorry. You were cutting out
there. | did not hear --

HEARI NG OFFI CER BURCHAM |t sounds |ike
Ms. Thomas i s making an argunent that the
confidential nature of the -- of whatever this
conplaint is, was, essentially, waived by giving it
to Dr. Goz.

Am | stating that generally correct, Ms.

Thomas?
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MS. THOMAS: Yes.

HEARI NG OFFI CER BURCHAM  And,

M . Shogren, waiver, if it had been provided.

MR. SHOGREN: All docunments and ot her
Information that's part of the investigative file
that's not disclosed in the prehearing disclosure is
confidential.

HEARI NG OFFI CER BURCHAM  All right.
Here's what we're going to do: W're not going to
del ay these proceedings having M. -- or having the
doctor go through everything, especially based upon
what M. Shogren just indicated.

| don't believe that that material that's
bei ng referenced was not in any of the prehearing
di sclosures. | am cognizant of the private and
confidential nature of these investigations.

As a result of that, | amgoing to sustain
an objection to the extent -- to the extent |
understand it after our discussion regarding this
particular -- what's been termed a "community
conmplaint,"” and whether or not it is in Dr. Goz's
file, and nore inportantly, whether or not he ever
reviewed it.

For the record, he has testified

extensively about the materials that he -- nedical
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materials that he did receive, and, therefore, the

objection, to the extent that | understand it, is

goi ng to be sustai ned.

Ms. Thomas, please carry on with your

Cr 0sSs.

MS. THOMAS: For the record, we would |ike

to strike the testimony of Dr. Goz. Anything

reviewed by an expert nmust be disclosed to the other

si de out of fairness.

| understand you have overrul ed ny

obj ection, but we are preserving that for the
record.

And we woul d request that, during a break,
we be provided, via email, a copy of any docunent

sent to Dr. Goz that have not been disclosed by the

Medi cal Board.
HEARI NG OFFI CER BURCHAM Okay.

Your

comments are noted on the record. Pl ease conti nue.

BY MS. THOMAS:

Q. Did you prepare nore than one report in

this case?

A. No. | just prepared one report.
Q Did you revise that report?

A. | have not revised the report.
Q What is the report dated?
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A. Let me take a | ook.
(Wtness reviewed docunent.)
THE WTNESS: | do not believe it's dated.
BY MS. THOMAS:
Q. When did you provide it to the Board?

A. It would be in -- around |late April of

Q. How many pages?

A. Three pages.

Q Did you have any conversations with anyone
fromthe Medical Board prior to drafting or
finalizing your report?

A. Besides the initial conversation engagi ng
me as an expert or as a reviewer, aside fromthat
initial conversation, no additional conversations
t ook pl ace.

MS. THOMAS: | would ask that the w tness
transmt the report to me via email so that we could
go over it.

HEARI NG OFFI CER BURCHAM M . Shogren?

MR. SHOGREN: | object to that request.

HEARI NG OFFI CER BURCHAM Based upon? For
the record, based upon, please. Basis for the
obj ection for the record?

MR. SHOGREN: Anything that's part of the
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I nvestigative file in this case that wasn't

di scl osed by the IC for prehearing disclosure is

confidenti al .

MS. THOMAS: The | C generated docunents.

This is a docunent setting forth the opinions of

this expert that was not directed or influenced by

the Board in any way, and, therefore, for purposes

of providing Dr. Schneier a neaningful opportunity

to be heard today, this evidence nust be di

or this witness should be stricken.

scl osed

MR. SHOGREN: As | stated, it's part of

the investigative file, this is a well-tread issue,

this has been addressed, there's nmultiple cases in

Second Judicial District Court about the

confidentiality of the investigative file,

and it's

been found in the Boards's favor that any docunments

that are not part of the prehearing disclosures are

confidenti al.
HEARI NG OFFI CER BURCHAM | ' m goi

sustain the objection.

ng to

Ms. Thomas, the issue is preserved for the

record, | think, adequately. Can we nove on?

MS. THOMAS: Yes.
BY MS. THOWVAS:

Q Dr. Goz, please read your report

onto the
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record.
MR. SHOGREN:. | object to that question.
HEARI NG OFFI CER BURCHAM  Sust ai ned.
BY MS. THOMAS:
Q. Are there opinions contained in your
report that you have not provided today?
A. No. The report reflects the opinions that
| di scussed today.
Q Have you provided any opinions today that
are not in your report?
A. | don't believe so. The general neaning
and the general interpretation are consistent.
Q Have you referenced your report during

your testinony today?

A. Yes.
Q More than once?
A. Yes.

Q Did you rely on your report to testify
t oday?

A. Can you define the difference between
"rely" and "reference"?

Q Woul d you have been able to testify
wi t hout | ooking at the contents of your report?

A. Woul d | have been able to give a

testinony?
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Q Woul d you have been able to answer all of
M. Shogren's questions w thout | ooking at your
report?

A. | woul d have been able to provide an
answer, sure.

HEARI NG OFFI CER BURCHAM  You br oke up.
Did the court reporter get that? It was broken.

THE REPORTER: "Provide an answer" was all
| heard.

HEARI NG OFFI CER BURCHAM  Doc, could you
go back and give an answer if you -- we didn't hear
it.

THE W TNESS: Yes. | said | would have
been able to provide answers to M. Shogren's

guesti ons, absol utely.

THE REPORTER: "I would have been able to
answers." Thank you.
THE W TNESS: | woul d have, yes.

BY MS. THOWMAS:
Q. How many times did you | ook at your report

during M. Shogren's questioning?

A. ' m not sure. | didn't keep count.

Q. More than five?

A. | genuinely don't know.

Q You can't say whether it was nore than
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five?
A. | can't because | wasn't keeping count.
Q Have you been licensed anywhere el se

besi des Nevada and California?

A. Yes.

Q. Wher e?

A. During training, | was |licensed in Utabh,
New Jersey, Pennsylvania. | think that's it. | had

a Colorado |license for a m nute.

Q Why do you no | onger retain those
| i censes?
A. Ut ah, New Jersey, Pennsylvania were for

training, residency, and fellowship, so those are
conplete, | had no reason to keep them Col orado
was when | thought | may be joining a practice in
Col orado and ended up not.

Q How | ong have you been |icensed and
gqualified to perform spine surgery by yourself?

A. Can you unpack that question a little bit

for me?
Q Sure. \What part is confusing?
A. You asked about |icensing and

qualification, and I think those are the different.
Q How | ong have you been perform ng spine

surgery w thout supervision?
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A. Approxi mately five years.

Q Do you recall the date that you began?

A. Approxi mately September of 2020.

Q How are you qualified to offer opinions on

t he standard of care for a spine surgery perforned
I n Decenber, 2019, prior to your qualification to
I ndependently performthe sane?

A. My training and experience as a spine
surgeon gives nme the expertise necessary to offer
opi ni ons, regardl ess of when the surgery occurred.

If | reference a surgery, current -- you
know, if | reference the surgery that was done a
nunber of years back, even before | finished ny
training, | still, at the time that |I'mreferencing
all the materials, have that expertise.

Q. But you were not able to and/or perform ng
t hose procedures independently?

A. | was asked to be an expert when this
surgery was done, | was asked to be an expert a
nunber of years after that.

Q So do you believe that you can serve as an
expert regarding the standard of care for a
procedure that was performed at the time that you
were not qualified to performthat procedure?

A. Correct. Because at the tine that |
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offered ny expert opinion, | was well qualified to
do so.

Q So you believe that expertise is
determ ned at that tinme the opinion is offered, but
not at the time that the procedure was perfornmed?

A. Correct. In 2019, | would have not been a
good expert because | was training. But in 2023, |
was a well-qualified expert.

Q And you woul d agree that the standard of
care changes over tinme, for exanple, based on
changes or in capability or technol ogy; correct?

A. The standard of care does evol ve over
time, sure.

Q So do you concede that it may be possible
that a different standard of care applied in
Decenmber of 2019, at the time of Dr. Schneier's
surgery than at the tinme of your 2023 opinion?

A. My opinion is that Dr. Schneier's care
fell below the standard of care for the tine frame
when Patient A was being cared for.

Q Based on the standard applicable in 2023?

A. Based on ny expertise as a spine surgeon.
Q. In 20237
A. As the sumtotal of all of my education,
training, and the patient care that | have
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del i vered.

Q But your opinions are based on -- |I'm
sorry. Strike that.

So do you believe you had the expertise to
offer these opinions in Decenber, 2019?

A. | believe that in 2023, | had the
expertise to offer opinions on care delivered in
2019.

Q Based on the 2023 standard; correct?

A. No. Based on ny expertise and training as
a spine surgeon.

Q. How | ong have you served as an expert for
t he Board?

A. A number of years. MW CV may have when |

started. | don't renmenber the exact date.
Q. | don't see it on there. Wuld you pl ease
| ook at -- take a |look at your CV and let me know if

you can find it?
A. It was at sonme point in 2022 that |
started -- nope, wait -- 2021, | believe.
Yes, either in 2021 or 2022 is when |

started serving as a reviewer for the Board.

Q So sonewhere between three nonths into
your |icensure in Nevada, up until a year and a
half. 1Is that about right?
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A. Pretty broad range, but somewhere in
t here.

Q How is it that you began review ng cases
for the Board?

A. | believe | was contacted by someone from
the Board's office staff to see if | was interested.

Q Have you ever received a patient conplaint
t hat the Board asked you to provide information in
response to?

A. | apol ogize. Can you repeat that question
for me?

Q. So in Exhibit 2, the Board's Exhibit 2,
there is a response from Dr. Schneier to a Board
request for information regarding a patient -- a

conpl ai nt regarding a patient's care.

Do you recall |ooking at that exhibit?
A. Yes.
Q Have you ever been asked to provide a

simlar response to allegations of inmproper care?
A. Yes.

By the Nevada Medi cal Board?

Yes, m' am

How many occasi ons?

One occasion that | can recall.

o >» O >» O

How | ong ago was that?
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A. Approxi mately a year.

Q. A year ago?

A. Yes, about that.

Q Was a formal conplaint filed in that case?

A. | do not know.

Q Did you receive simlar conplaints in any
ot her jurisdiction where you were |icensed?

A. No.

Q Earlier you testified to revi ewi ng about

five or six cases on behalf of the Board; correct?

A. That sounds about right, maybe a little
nor e. But, yes, sonewhere in that ball park.

Q Have you revi ewed any cases for the Board
since you received a patient care conpl aint?

A Yes.

Q. Have you ever offered an opinion for the
Board that the provider nmet the standard of care?

A. Yes.

Q How many cases out of the five or six

cases that they've revi ewed?

A. On every ot her occasi on.

Q Every ot her occasion?

A. Yes, m' am

Q Did any of those other cases involve
simlar allegations to those in this case?
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A. No, mmR' am
Q Have you ever been accused of performng a

Wrong-site surgery?

A. No.

Q. How are you conpensated on this case?

A. | believe the rate is, maybe, $150 an hour
for the review part. |I'mnot sure if this part of

It, the deposition, is conpensated or not.

Q How nuch have you been paid so far?

A | don't know. | will have to |ook. |
don't remenber how | ong the review took or what ny
billing was.

Q. We can wait.

HEARI NG OFFI CER BURCHAM Doctor, do you
have that information at hand? And if so, how | ong
would it take you to get it?

THE WTNESS: | do -- maybe | do. G ve ne
a second.

To answer your question, | was conpensated
$3, 000 for the 20 hours of work for this case.

BY MS. THOMAS:

Q Do you expect to submt additional billing
after today?

A. | honestly don't know. | don't know if

this part of it is conpensated or not.
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Q How nuch time did you spend reviewing this
case prior to drafting your 2023 report?

A | don't know. [It's over 20 hours. At the
time, | was under the inpression that | was only
conpensated for the first 20 hours and that |
woul dn't be conpensated after that, and so | would
just bill for the first 20 and | wouldn't bill for
the rest of it.

The answer is nore than 20, but | don't
know how nuch total.

Q The fact that you would not be conpensated
beyond 20 hours did not inpact your review of the
totality of the information you were provided, did
it?

A. Correct, it did not. It inpacted ny
recordkeepi ng because | would keep track of the
first 20 hours and then continue working until the
j ob was done.

Q Wal k ne through your review in this case.
You have been designated as conducting a nedical
review of this case. What did that entail?

A. It entailed reviewing all the docunents
provided, reviewing all of the inmaging provided,
synt hesi zing the material, and answering the

guestions proposed to ne in sort of the letter from
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t he Board that requested ny services.

Q What questions have you been asked?

A. The inmportant one was whet her the standard

of care has been breached or not.

Q. What ot her questions were there?
A. | don't know if | have the original
letter. Let nme see if it's readily avail able.
MR. SHOGREN: |'m objecting to this
because it's confidential, the letter to Dr. Goz.
HEARI NG OFFI CER BURCHAM  That is the

i ndication in the ruling that |I've nade on the

evidence in this. That objection is sustained.

| don't want it to be, again, back-doored

t hrough these kind of questions.

MS. THOMAS: Again for the record, this

witness has testified that his medical review

i ncl uded answers from those questions, and he

al ready began to answer the question w thout an

objection until there was a bel ated objecti on nade.

HEARI NG OFFI CER BURCHAM  Yeabh,

t he

obj ection wasn't wei ghed by any tineliness issues,

so the objections stands. And it's sustai ned.

BY MS. THOMAS:

Q Pl ease identify everyone with whom you

have shared your written report in this case.

Page 106

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

A. | sent the written report to whoever was
my contact at the Board at that time. |
subsequently -- actually, | did not send it to M.
Shogren, just Ms. LaRue. Whoever was ny contact at

the Board at the tine.

Q And no one el se?

A No.

Q. Did you interview anyone?

A. No, ma' am

Q Were you interviewed by anyone?

A. Tell me nore about that question. What do

you nmean?

Q. Do you know what an interviewis?

A. Yes. But | am not sure how an interview
woul d be part of nmy process as a nedical reviewer
for this case.

Q That wasn't ny question.

My question was: Were you interviewed by

anyone?
A. Li ke ever, have | ever been interviewed by
anyone? |'m not sure what you're asking.

Q Regarding this case?
A. | had a call with M. Shogren about this
case.

Q Were you provided with conplete records
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for your review or only excerpts?
A. | don't know how to answer that because

you kind of don't know the conpl eteness of records

until some record turns up that you were m ssing.

| listed the records that | was provided,
and | read through all of those. | can give nunbers
of pages of each docunent that | found. | can't

really testify to the conpl eteness of those records.
Q Have you reviewed Dr. Schneier's

prehearing statement and all of the disclosed culled

exhi bits?
A. Yes.
Q. Did you review the inmaging that was

di scl osed by Dr. Schneier?

A. | reviewed the imaging that was provided
to me and that | listed during the beginning of our
deposi tion.

Q So that would have been inmaging fromthe
Medi cal Board?

A. Al'l the images that | listed | revi ewed.

Q Have you printed any records or materials

t hat were disclosed as exhi bits?

A. | have not personally printed anything,
no.
Q Ils there any information you requested to
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to review that was not originally provided to you?

A.
Q

No.

Did you personally review the inmaging for

t he date of service and scan perfornmed that you

testified

A.

Q
MRI ?

A.
Q

about earlier?
Yes.

So, specifically, you reviewed the 12/27

Can you be nore specific?

Are you aware of -- well, strike that.
-- 12/27/19 MRl | unbar spine?

Yes, | reviewed that.

And you reviewed the imging itself, not

just the report?

A.
Q

t horaci c?
A.

> O > O

Q

Correct.
Did you review the 12/30/2019 M

Yes, ma' am

The MRI itself and not just the report?
Correct.

Did you review the 1/22/20 CT thoracic?
Yes.

And again, not just the report, but the

I maging itself?

A.

Yes, mR'am

Page 109

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

Q Did you review the 6/4/2020 MRl thoracic?

A. Yes, ma' am

Q The imaging itself and not just the
report?

A. Correct.

Q. Did you review the 6/4/2020 kyphopl asty?
A. Yes.

Q The imaging itself or just the report?
A. | maging itself.

Q Are you a neuroradi ol ogi st?

A. No, ma' am

Q. Do you have any training in

neur or adi ol ogy?

A. | would say that there's a fair anount of
overlap in training between neuroradi ol ogy and spi ne
surgery.

Q Do you feel qualified to review and

i nterpret imagi ng?

A. Yes. The core conpetency for a spine
sur geon.

Q. And did you rely on your interpretation of
the images | just listed with you, or did you rely

on the interpretation in the acconpanyi ng report
prepared by the radiol ogist?
A. | used bot h.
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Q Did you find themto be consistent, or did
you di sagree with any of the interpretations?

A. It's a little bit nuanced, is what | would
tell you. But I didn't have -- | didn't have
significant disagreements with the interpretation of
t he radi ol ogi st.

Q So what do you nean that it's nuanced?

A. Meaning that | would -- | would interpret
the imaging in the context of the radi ol ogy report
and even if the descriptors that | use, you know,
personally in my own interpretation were slightly
different than the descriptors used by the
radi ol ogist, | would really |Iook for key
di screpanci es.

For exanple, if a radiologist identifies a
| evel as T10-T11l, and said that even after a
| am nect omy was done that there was conti nued
stenosis at the T10-T1ll1l | evel, and maybe they talk
about granulation tissue as a contributing factor,
and in my opinion, you know, maybe the granul ati on
tissue was a slightly less of a significant factor
but it was nore of the degenerative change, that is
a very small nuance. It mght be alittle bit of a
di screpancy, but it wouldn't necessarily change the

maj or take-home points.
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You kind of have to take ny -- or what |
do is | take ny interpretation, | |ook at maybe
di screpancies with the radiol ogist, and then |
synt hesi ze both together when | offer nmy opinions
and report.

Q | s that what you do when you treat your
own patients?

A. Tell me nore. What do you nean by -- what
do you mean by what you just said?

Q Do you follow that same process when
treating your own patients?

A. When treating nmy own patients, | also use
the radiology interpretation in addition to ny own
I nterpretation in order to cone up with the best
course of care.

Q. And is your interpretation based on what
you see once you begin or get -- begin the operation
on the patient?

A. | believe we're tal king about two
di fferent things now.

Q Tell me nore about that. What do you
mean?

A. Your prior questions were about nmy process
of interpreting i mging and now you' re asking ne

about what | see during the operation, those are
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separate processes.

Q | n what way?

A. One is in surgery, and the other one is ny
t hought process in interpreting imging studies.

Q. Do you have a personal practice to al ways
review your patient's filnf

A. Cont ext dependent, but reviewing filnms is
a key part of treating patients.

Q What's the difference between an
ort hopedi c spine surgeon and a neurosurgeon?

A. The residency conpl et ed.

Q. How do those differ?

A. Neur osurgery residency involves
seven years that involves spine surgery, as well as
ot her parts of neurosurgery, cranial cases, et
cetera.

Ort hopedi c surgery residency involves
spine surgery in addition to other parts of
ort hopedi cs, such as knee, hip replacement, you
know, fracture care, et cetera.
It is now fairly standard for spine

surgeons comng fromthe orthopedic track to do a
one-year fellowship in spine-specific, which is what
| did.

Q Do you col |l aborate with neurosurgeons?
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A. | do.

Q Do you have any conflicts with

Dr. Schneier?

A. | don't know Dr. Schnei er.
Q. Have you ever treated or
with Dr. Khavkin?

A. Not t hat

"' m awar e of.

Q Have you ever treated or

with Dr. Germ n?
A. Agai n, not that |I'm aware of.
Q Have you ever treated or

with Dr. Schneier?

A. Di dn' t
was Khavki n.

Not t hat
any shared patients.
and we m ght have sone,

Q Did you --

Have you ever

Hospi tal ?

A. No.

Q. Have you ever
Val | ey Hospital ?

A. No.

Q. Have you ever

you j ust

| "' m awar e of. |

' m sorry.

ask me that?

but
Stri ke

hel d privil eges

hel d privil eges

hel d privil eges

don'

shared patients

shared patients

shared patients

Oh, no, it

t know of

We practice in the same space

" m not aware of it.

t hat .

at Sunri se

at Spring

at any
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hospitals in Southern Nevada?

A. No.

Q Did you hold privileges at any hospital in
Nevada i n Decenber, 20197

A. No.

Q Earlier, M. Shogren asked you how many
| am nectom es you performed and you stated that you
weren't sure. Can you estimte?

A. | can't.

Q How -- what percentage of your

| am nect om es have been perforned in the thoracic

spi ne?
A. There are nore there in the |unbar spine
or the cervical spine, for sure. | can't give you a

per cent age.

Q. You indicated that you performed 200 to
250 spine surgeries. |Is that accurate?

A. Per year.

Q. Per year?

A. Yes.

Q When's the last time you performa

t horacic | am nectony?

A. | would have to | ook at ny case | og, but
definitely within -- | would say within the | ast
six nmonths for sure. | don't know how recent.
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Q When's the last time you performed a
t horacic | am nectony at T10-11?

A. That's a very specific question. | would
definitely have to | ook at nmy case | og.

Q. Wthin the | ast year?

A. T10-11 is a specific level, so | don't
know.

Q Is it your customto use operative
m croscopes for deconpression of coarctation of
conpressi on of the cord?

A. What do you mean? | need to find out nore
for that one.

Q Do you know what an operative m croscope

A. There are many types of operative

m croscopes, and | have used sone of them

Q Have you used any type of operative
m croscope for deconmpression of coarctation of
conmpressi on of the cord?

A. Yes, |'ve used many different types of
m croscope for deconpression of the spinal cord.

Q I s that your typical custom and practice
for perform ng a deconpression?

A. | s what nmy custom and practice?

Q The use of an operative m croscope.
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A. My typical is the use of what are called

"surgical |loops,”™ which is a type of m croscope.
You know, the m croscope that you wear on the
gl asses instead of the big ones that you wheel in.
|*ve used both. | prefer loops in ny
practice.
Q. How many surgeries have you performed

wi t hout 1 mage gui dance?

A. What do you mean by "inmage gui dance"?
Q. Do you not understand the question?
A. | do not.

Q. How many surgeries have you performed

wi t hout fl uoroscopy?
A. A very |l ow nunmber. Just about every

surgery we do involves fluoroscopy for some basis.

Q. How many have you performed w thout a
robot ?

A. Wt hout a robot? |It's pretty rare.

Q. You know, the average age demographic of

t he patients upon whom you perform thoracic
| am nect om es?

A. | don't.

Q. What about the breakdown and procedures
performed on men versus wonmen?

A. You know, | don't know off the top of ny
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head.

Q Woul d you agree that it is somewhat
unusual to have problens with the spinal cord at T10
to T11?

A. Cont ext dependent.

Q Pl ease expand on that.

A. Like is it rare in the scope of ny entire
clinical practice? |Is it rare in emergent cases?

Is it rare in the scope of thoracic nyel opathy
cases? You know, those are all different issues.

Q Is it rare in the scope of your entire
practice?

A. Yes, it's a very small conponent of ny
practice.

Q And you'd agree that the ribs act sonewhat
as a stabilizer for the thoracic spine; correct?

A. Sur e.

Q Woul d you agree that as a result, it's not
natural, for lack of a better word, to acquire
stenosis in the thoracic spine, even in the aging
popul ation?

A. It naturally occurs, | wouldn't say
frequently, but it naturally occurs occasionally.

Q Do you agree that this patient had an

exceptionally rare presentation of pathol ogy?
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A. No.

Q Why not ?

A. Thoraci ¢ nyel opat hy happens. Thoracic
stenosi s happens. While it doesn't happen as connon
| umbar stenosis, it still happens.

Any practicing spine surgeon is probably
going to see thoracic nyel opathy, you know, sone
number of tinmes every year.

Q I n your own practice, you get a patient's
hi story in order to understand the conditions that
the patient cones to the table with because the age

I n your assessnent and recommended i ntervention;

correct?
A. Yes.
Q You'd agree -- or you're aware that this

patient had bilateral hip replacenments in 2018 and
2019 prior to his surgery with Dr. Schneier?

A. While | don't recall the date, yes, the
patient had bilateral hip replacenents.

Q. And you're aware that he had conpl aints of
extreme pain and could not extend his legs to |ay
flat for the MRI secondary to his displaced hip
prost heses; correct?

A. That's a little bit of a conmpound

guesti on.
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Q Are you unable to answer it as a result?
A. | can't answer it accurately.
Q Are you aware that the patient was unable

to extend his leg to lie flat for the MRI?

A. Yes.

Q Are you aware that that was due to a
di spl aced hip prosthesis?

A. Hard to say what the cause was. | can't
really opine on that.

Q Wthin two nonths prior to seeing
Dr. Schneier, the patient had a docunmented history
of increased |ower extremty weakness, back pain,
and falls; correct?

A. | would have to reference the, you know,
review materials for that, but that sounds accurate.

Q. So you don't dispute that?

A. | don't dispute it. | don't know about
the details on whether it was two nonths or | onger
or shorter, but it sounds accurate.

Q. Is it the normfor a 49-year-old male to
have spinal stenosis throughout his cervical,

t horacic, and | unbar spine?

A. When you say "norm" do you mean |ike do
the majority of people that age have it?

Q. Correct.
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A. No, the mapjority of people that age don't

have that conditi on.

Q So you woul d agree that this was a rare
case?

A. |t depends on how you define "rare."

Q How do you define rare?

A. | would say that this is a well-described

condition, certainly is |l ess common than other
conditions we frequently treat, but it is still a
condition that's encountered probably, you know,
every year during a spine surgeon's practice.

Q. And then two nonths prior to seeing
Dr. Schneier, you're aware that the patient left two
separate rehabilitation centers agai nst medi cal
advi ce after one day; correct?

A. ' m not acutely aware of that.

Q Do you deny the accuracy of that
st at ement ?

A. | don't deny it.

Q. And you're aware that he was anbul ating
with a wal ker about five to six weeks before seeing
Dr. Schneier; correct?

A. Agai n, not acutely aware of that.

Q And not denying it?

A. Correct.
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Q Are you aware that he has a history of
substance abuse?

A. | am not.

Q. You didn't see that in the records that
you revi ewed?

A. | may have seen it, but |I'mnot currently,
years after ny review, aware of that fact.

Q And in the records you reviewed, are you
aware that the patient had a positive drug screening
for cocaine at the time of his presentation for the
care at issue in this case?

A | --

MR. SHOGREN: |'m going to object to that
as irrelevant.

HEARI NG OFFI CER BURCHAM  The obj ection
was based upon the rel evancy?

MR. SHOGREN: Correct.

MS. THOMAS: And the response is that it's
within the records that the provider who was taking
his history and physical felt was relevant to his
presenting condition and the care provided in the
case.

| wanted to know if the witness had seen
that information.

HEARI NG OFFI CER BURCHAM  The question is
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al | owed. W tness can answer.

THE W TNESS: VWhile |'"msure | have seen

it in the record, I'mnot currently -- again, a
coupl e of years after the review -- acutely aware of
t hat .

Q Are you aware that the patient had a

hi story of opioid dependence?

A. Again, | was |likely aware of that at the
time that | conposed nmy report, but |I'm not acutely
awar e of that today.

Q The patient was taken by ambul ance for 10
out of 10 | ow back pain on Decenber 26, 2019, to
Sunrise Hospital; correct?

A. Yes, m' am

Q Havi ng reviewed the history and physi cal
for multiple practitioners, can you describe the

| ong tract findings on exanf?

A. Are you asking in general what are | ong
term-- long tract findings?
Q. No. |'m asking you, based on your review

of the history and physical performed by multiple
practitioners related to this patient, can you tell
me what the |long tract findings were on exanf?

A. You' re asking ne specifically to recall

t he exam on the patient's adm ssion that occurred in
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20197

Q
A.

Yes.

| don't recall those docunments off the top

of mny head.

Q

You'

re aware that the patient

inability to walk for two nonths prior;

time that

A.

Agai

awar e of that

n, I'"'msure | was aware of

my report was conpiled, but not

now.

reported an

correct?

It

at the

acutely

don't disagree with the statenment, do

| do not disagree, no.

And you're aware that this patient's hip

prost hesis was found to be disarticul at ed,;

correct?

re aware the patient had a history of

osteoarthritis; correct?

you testified earlier that

you

personally reviewed the imaging fromthe MRl of the

spine taken on Decenber 27, 2019;

Q. You
you?

A.

Q.

A. Yes.

Q. You'

A. Yes.

Q. And
| unbar

A. MRI

give me one second to see if that

of lunmbar spine, Decemoer

i ncl uded st udy.

MRI

| umbar spine, yes.

correct?

27,

20109,

one was an
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MS. THOMAS: | am going to go ahead and
share ny screen.

MR. SHOGREN:. Sorry to interrupt,

M. Burcham | know Dr. Goz said he had something
at one o'clock to attend to.

| don't know if you need to get to that.

THE W TNESS: We can -- if we're getting
close, we can finish up, just in the interest of
everyone's tinme.

HEARI NG OFFI CER BURCHAM  Ms. Thonmas,
let's continue on. | don't know how far, you know,
how much time you have.

Doctor, if you have to run to whatever
el se you have to run to, is that the rest of the
day?

THE WTNESS: Yes. | think let's keep on
trucking and finish the questioning. | think that

woul d be fair to everyone.

HEARI NG OFFI CER BURCHAM | agree.

MS. THOMAS: | appreciate that, thank you.

HEARI NG OFFlI CER BURCHAM | agree. Let's
do that. Hang on. The court reporter --

THE REPORTER: Except the court reporter
Is not a statue, |'mnot a machine, so --
HEARI NG OFFI CER BURCHAM Yeah. Let's go
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off the record.

on.

(Off-the-record discussion.)

HEARI NG OFFI CER BURCHAM Let's go back

BY MS. THOMAS:

Q.
A.
Q
a yes or
A.
Q.
screen?

A.

o >» O >» O

A.

Can you see ny screen?

Yes.

Do you need ne to make it bigger? |Is that
no?

| think we're okay.

Ckay. Do you see the red arrow on the

Yes, ma' am

What | evel is depicted by the red arrow?
It depends.

On what ?

It depends on how you count.

On how you count. Okay.

What do you count this level to be?

So this is where the tricky thing with

spine surgery is, is that depending on the context,

you can count fromthe first nmultiple disc, you can

count down from T2, you can count fromthe thoracic

spi ne.

But the inmportant thing is that when
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you're | ooking to address pathol ogy, especially in
the thoracic spine, that you i ndependently | ook at
t he i magi ng and how you count, and you
cross-reference nultiple imging nodalities and you
end up arriving at the sanme answer.

Q Dr. Goz, my question is what |level is
depicted by the red arrow?

A. It can be referred as either as L5 or S1,
dependi ng on how you count. | can't fromthis inmge
al one give you a concrete. It really is

cont ext - dependent as sort of why we're |abeling it.

Q. So you agree that a radiologist did
interpret this filmas a standalone film on
December 22, 2019; correct?

A. No.

Q. Pl ease turn to Exhibit 3 at page NSBME

059.

A. You got to bring it up for me. | don't
have it.

Q. What are the docunents that you do have in

front of you?

A. | don't have any docunents in front of ne.
| have your -- | have the respondent's culled
exhibits, that's about it.

Q Il will pull the exhibits up. Please turn
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to Exhi bit
A.

B, pages 13 to 14.

There's a lot of -- | see page 1 here.

What are your page numbers?

Q

How about this: Exhibit A SHMC 2428

t hrough 2429.

A.

around a |

Q

Thank you. These junp around, these skip
ot .

So |l will represent to you that the report

for this exam says "None avail able,"” next to

“conparison.”

A.
Q.

awar e t hat

Yes. That's not rel evant.
Well, | asked you how -- or if you were

the radiologist interpreted this film

wi t hout additional information, as you suggested,

woul d be r
A

or "film"

addition t

equi red for you to answer ny questions?

| don't know if you used the term "i mage"
but an MRI includes nmultiple series in

o alocalizer filmor a |localizer series

t hat includes, typically, the entire slide. And

that's act

deter m ne

showed me.

Q

i ncl ude a

ual ly what hel ps the radiol ogist sort of
how t hey | abel the |evel.

They don't go off of that picture that you

Are you aware that this scan did not

| ocali zer i mge?
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A. | am not aware of that. Typically a
| ocalizer is run.

Q | will represent to you that one was not
used on the scan and that the radiologist was still

able to interpret the exam

However, |'m asking you --
A. l"'mliterally -- go ahead.
Q | ' m aski ng you, based on your know edge,

training, experience and stated expertise, what you
woul d | abel the vertebrae depicted by the red arrow?

A. So there is a localizer that |I'm | ooking
at, so it did contain that.

Q. The 12/27/2019 scan?

A. Yes. It doesn't go up to the cervica
spine, but it includes key sagittal imaging.

Q Okay. Based on that information, what is
t he vertebrae depicted next to the red arrow?

A. It can be referred to by multiple
di fferent nunbering.

Q. How do you refer to it?

A. It really depends on what |'m | ooking for.
So it can be referred to L5 or F1 or S2, but the L5
or F1 would be the npst common.

Q And in this case, you are alleging that

Dr. Schnei der operated at the incorrect |evel;
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correct?

A. Yes.

Q So wouldn't it be inportant for you to
determ ne what -- with certainty, what |evel a
vertebrae is?

A. A better way to frame this, in nmy opinion,
Is that it would be nost inportant to |ocalize an
area of high stenosis and operate on the area of
severe or high stenosis, high degree of stenosis.

So whet her you call the area of severe
stenosis T9-10 and you operate in that area, or you
call it T10-T1l1l, you operate on that area. That's
t he nost inportant part.

But if you call an area of severe stenosis
T10-T11 and you operate at T9-T10 and the area of
severe stenosis remains, that's when you have a
probl em

Q So you operate on the pathol ogy, not the
ambi guous or differing interpretations within an MRI
report; correct?

A. You operate on the pathol ogy, and you have
to take special attention to what the radiol ogist --
how t he radi ol ogi st nunbered the vertebrae in their
report, where the pathology is, and whet her what
you're calling T10-T11 is the sane thing as what the
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radi ol ogi st called T10-T11l. That's sort of a key
I ssue with thoracic deconpression.

Q Ckay. So your testinony is that the red
arrow depicts F1, L5, or S2; correct?

A. Potentially. Again, it's really not that
| nportant. The inmportant part is not the nunber, it
I's where the pathology is and if you can accurately
I dentify where the pathology is in the operating
room

And I'Il tell you, when | went through
that, sort of what | did is cross-reference the
thoracic spine with the |unmbar spine i mging.

You' re kind of showing me one picture and you're not
showi ng you the axial to then cross-reference to
this image, and | need to see the thoracic spine and
t he [ unbar spine inmaging.

And then after | can cross-reference al
of them can | accurately give you what nunber that
shoul d be referring to.

Q. Ckay. VWhat number would the vertebrae
next to the green arrow on this inmge?

A. Again, | really would have to
cross-reference both the radiology reports, the
t horacic spine and MRl spine, multiple series, in

order to be able to give you an accurate answer that
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al so coincides with the radiol ogy report.

Q So you don't know what |evel is adjacent
to the green arrow, correct?

A. More inportantly, | would say that there
are a nunmber --

Q. Dr. Goz, |I'mhappy to |l et you go on that
tangent, but | want you to answer ny question. M
guestion is inportant to me, so please answer ny

guestion and then you can finish with the side

st at ement .
A. It's not a side statenent; it is an answer
to question. |'d be happy to if you let nme answer.

HEARI NG OFFI CER BURCHAM Conti nue,
Doctor. There was a question asked, maybe it's been
| ost in the translation, | don't know.

That questi on needs -- Counsel Thomas, ask
it again specifically.
BY MS. THOMAS:

Q What | evel is depicted next to or by the
green arrow?

A. So in order to answer that accurately, |
woul d need to cross-reference nmultiple studies and
reports.

Q What did the radiologist interpreting this

filmread that | evel as?
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A. | woul d have the cross-reference their and
mul tiple studies to provide that answer.

Q | provided you with the base nunber for
the report. You stated that you have the
respondents exhibits in front of you.

A. We actually could not track that report
down, if you recall, so | don't have it in front of
me.

| would have to actually, in the inmaging
software, cross-reference nultiple studies and the
reports to give you an accurate answer.

Q. Do you have Exhibit B in your binder?

A. | have tab B, and all of the pages on tab
B are | abel ed as "page 1" and then "page 2"
afterwards. They are not nunbered, you know, within
t he tab.

Q Woul d you pl ease count 13 pages in?

A. Ckay. And what am | | ooking for?

Q The radiologist's interpretation of what
| evel s are depicted by the red and green arrows.

A. Now | have one additional piece of the
puzzle, but | still need to be able to scrol
t hrough nultiple imges and series with the thoracic
| unbar MRI in order to be able to give you that

answer .
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Q Ckay. The report found at T11l to T12,
there is severe spinal canal narrow ng, secondary to
di sc bul ge, facet/ligamentum fl avum hypertrophic
changes with mld T2 hyperintensity of the cord
suggesti ng edem.

Where is that on this viewin relation to
t he green arrow?

A. | ' m specul ati ng, because | need multiple
series that are cross-referenced to give you an
accurate depiction, but it is likely that -- not the
di rect disc involved, probably one above that, but,
again, |I'd have to cross-reference nultiple series
for both the thoracic and the MRl of the | unbar
spine to give you an accurate answer.

Q If | understand you correctly, the |evel
above the green arrow you are designating as T12?

A. No, ma'am | would tell you that it's a
nore nuanced i ssue than that requiring
cross-referencing nmultiple studies in order to get a
consi stent, | guess, nunbering schene.

Q Where's the cord edema depicted on this

I mage in relation to the green arrow?

A. | would have to be able to scroll through
that image to give you an accurate answer. It does
appear to be -- | see some cord edema, potentially
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t he one level up. | have to scroll back and forth,

| have to | ook at, ideally, their images, and I
actually have a nore conplete set of data to be able
to give you an accurate answer as an expert.

Q. Sois it fair to say, then, that that
anal ysis was not sonething that you conducted in
form ng your opinions in this case?

A. No, ma'am that is not fair to say.

Q So you have done this analysis in form ng
your opinions in this case?

A. Meani ng -- what analysis are you referring
to?

Q The questions that |'ve been asking you,
Dr. Goz, related to the |ocation of the edema and
t he correspondi ng vertebral |evels.

A. | have | ooked at the |ocation of the edemn
on the MRl imges as part of ny analysis of the
case, yes.

Q Do you see cord edema or canal narrow ng
on this filnP

A. | see a potential for cord edema, but in
order for nme to give you a answer with confidence, |
woul d have to have access to the full study, which
is what | had when | formed ny opinions for this

case.
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Q You agree that T11l and T12 are shown on

this film correct?

A. Yes.

Q Where are those in relation to the green
arrow?

A. | will reference you back to nmy prior

answers, which is | would have to have access to

mul tiple series, and | would have to cross-reference
both the thoracic and |unbar spine MRl in the
reports to give you that answer.

Q. And as a result of the cord edema found on
this film Dr. Schnei der was asked to consult on
this patient; correct?

A. You asked nme why Dr. Schnei er was
consul ted?

Q. " masking you if you agree that as a
result of the cord edema found on this film
Dr. Schnei er was asked to provide a consult on this
patient?

A. | think you would have to ask whoever
consul ted him

Q That's not information that you revi ewed

in the records?

A. No. As far as the core cause for the
consult, | cannot recall -- | can't recall the exact
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cause of consult or reason for consult that was in
the note. I'mnot sure if it's cord edemn, if it's
| eg weakness, or back pain.
| would have to review those docunents.

It could be any one of those things that would | ead
to a consult by -- by a spine surgery.

Q And Dr. Schneier first saw the patient on
December 28, 2019; correct?

A. That sounds pl ausi bl e.

Q. And at the tinme of his consult, the
pati ent had already had X-rays of his hip and pelvis
and the |unmbar MRI; correct?

A. That al so sounds |ikely.

Q And you woul d agree that the records
denmonstrate that Dr. Schneier reviewed the MRI
| umbar with this patient; correct?

A. That is one of the studies that he
revi ewed.

Q. And Dr. Schneier ordered further MRI

I mgi ng of the thoracic spine; correct?

A. Yes, that sounds pl ausible.

Q And that imaging was perforned two days
| at er on Decenber 30, 2019; correct?

A. Yes.

MS. THOMAS: And for the record, the
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I mgi ng we just |ooked at is a modified version of
Exhi bit C at 001.

HEARI NG OFFI CER BURCHAM  Counsel, when
you say "nodified,"” can you define nodified?

The reason | ask that is that | am
colorblind and you guys have been tal king about red
and green, and | want to make sure on the arrows
that are on there that | understand which is which.

MS. THOMAS: Absol utely.

HEARI NG OFFI CER BURCHAM  The red arrow is
the one at the bottom of the imge. |[Is that
correct?

MS. THOMAS: Yes, that is correct.

HEARI NG OFFI CER BURCHAM Okay.

MS. THOMAS: And the green arrow is on
top. | will orient any further reference to arrows
in addition to stating their color just so that
you're able to participate.

HEARI NG OFFI CER BURCHAM | appreciate
that. | was going to bring that up just to nmake
sure so you're aware. Thank you.

MS. THOMAS: COkay. Thank you for letting
me know. | apologize. | would have done it sooner.

HEARI NG OFFI CER BURCHAM  Not your fault.
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BY MS. THOMAS:
Q Now | ' m going to show you Exhibit C, which
i's conmbi ned i magi ng studies of this patient, at 004.

Do you see that on the screen?

A. Yes.
Q. This is a scout image fromthe MRI
t hor aci c.

What is a scout image?

A. It's an image used to help localize a sort
of a rough picture to help count or |abel the |evel.

Q Do you see the red arrow pointing at the X
on the screen?

A. | do.

Q What spinal |evel does the X depict?

A. If we use the method of counting down from
T1, that would be TI1.

Q What is the | owest |evel of the spine --
|'msorry. The |owest |evel of the thoracic spine

shown on this inmage?

A. You can see part of T11.

Q s that covered by the text "I 268"7?
A. Yes.

Q.

| have now put page 005 on the screen.
This is an image fromthe thoracic spine MRI.

Are you able to identify the vertebral
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| evel that the red arrow is pointing to?

A. No. Because to do that -- this is what |
did during ny review -- you have to basically use
your prior scout image, get an axial inmage to scrol
down to certain discs |ower down, and then
cross-reference that axial imge that you' ve used
your scout image to count where the axial imge is
to localize to this.

Q So you're not able to tell us what
vertebral level that is based on the information
you're | ooking at right now?

A. Correct.

Q Do you see cord edema or canal narrow ng
on this filnf

A. Again, there's likely canal narrow ng, but
you can't make an assessnment by | ooking at one
picture. That's not -- that's really not a safe way
to make an assessnent.

Q But you | ooked in all the pictures in
form ng your opinions in this case; correct?

A. Correct.

Q Are you able to provide that information
based on the review you did in form ng your opinions
in this case?

A. Provi de what information?
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Q The information | just asked you for,
whet her you see cord edema or canal narrow ng on
this filnf

A. You' re showing ne one picture, and so ny
review of multiple i mges does not help ne
accurately assess the one picture you' re show ng.

There's likely cord edema slightly --
maybe slightly above that arrow in the spinal cord.
There m ght not be. There's nmultiple pictures. |
don't know which picture you chose to show ne.

Q So you're not sure but you think there
m ght be cord edema at how many | evels above the red
arr ow?

A. It |ooks like there's pretty severe
stenosis one |l evel below, and there's questionable
edema above.

But | can't really assess that w thout
being able to scroll through nultiple series of
axi al construction.

Q. Ckay. So you can't rule it out but you
can't rule it in, based on --

A. Exactly. It always takes nore than one
view to provide an accurate diagnosis.

HEARI NG OFFI CER BURCHAM  Counsel, the

court reporter needs to take a break. [It's one
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m nute before a quarter after.

You started to ask anot her question, you
can ask that, but at the end of this, whenever you
switch subjects -- and hopefully at the end of this
subject -- we got to take a break.

MS. THOMAS: Okay. So the end of this
subject is probably a couple nore questions |ong.

How | ong of a break do we need to take?

THE REPORTER: |I'mfine with a half an
hour .

HEARI NG OFFI CER BURCHAM  Need 30 mi nutes.

MS. THOMAS: Okay. Why don't we do that.

THE W TNESS: If we're doing that, can |
continue at a different point in the day? | have
patients.

HEARI NG OFFI CER BURCHAM Let's go off the
record to discuss this.

(Off-the-record discussion.)

HEARI NG OFFI CER BURCHAM  We're back on
the record. W're going to take a short |unch
break, 30 mnutes. Dr. Goz has graciously agreed to
move his schedule around a little bit so we can
get -- conplete his testinony.

We'l |l stand adjourned until 1:50.

(Recess 1:19 P.M to 1:50 P.M)
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HEARI NG OFFI CER BURCHAM Let's go back on
the record.
Ms. Thomas, please continue.
BY MS. THOMAS:
Q. Dr. Goz, did you have any conversations

during our break with anyone related to this case?

A. No.
Q Okay. Let's see here. Before we went on
break, | was sharing ny screen with you. | want to

put that back up.

Are you able to see the imge on the

screen?

A. Yes.

Q And | don't recall the | ast question |
asked you. |Is the court reporter able to read that
back?

(Record read.)

BY MS. THOMAS:

Q Did you review the imging while we were
on break?

A. No, ma' am

Q. Do you see any anterior ventral
ost eophytes on this filmin the thoracic spine?

A. You have to be a little bit nore

descriptive than that. Osteophytes anterior to the
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spi nal cord? Osteophytes on the anterior vertebral
bodi es? What are you referring to?

Q. The vertebral bodies.

A. There are osteophytes anterior to some of
the vertebral bodies, yes.

Q. And in relation to the red arrow, are
t hose above or bel ow or both?

A. The ones |'m seeing that are nost
prom nent are bel ow.

Q Ckay. How many -- how many | evels bel ow
is the | ongest osteophyte?

A. | think for purposes of being explicit, we
shoul d di stinguish between | evels and segnents.

A level is generally the disc space,
T10-T11 | evel, as an exanple. And then if, for the
sake of argunent, that arrow is noted to be T10, T10
woul d be a segnent.

The two segnents below the arrow, have the
| ar gest osteophytes that | can tell fromthis
picture, but as | enphasized in ny prior answers to
you, you can't really judge an MRI based on one
pi cture.

Q Ckay. And so your response regarding the
ost eophytes is based on this picture and not Dr.

Lev's interpretation of this picture; correct?
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A. Yes.

Q And | believe -- | just want to clarify --
that you testified that you cannot say one way or
t he other whether there is cord edema visualized on
this excerpt of Exhibit C at page 005?

A. The picture in front of me, so it's a
potential for edema at the |evel of the arrow and at
the disc just below the arrow. There's potenti al
cord edema higher up, but I can't rule it out
because | need, you know, the full MRl and all the
series involved with it in order to be able to give
you a concl usive answer.

Q And you're now at your office; correct?

A. Yes.

Q Okay. Can you please turn to Exhibit 3 at
NSBME 0617

A. | don't have the paperwork, so we'll have
to go with the screen sharing. | cannot find it, |
don't think.

Yes, | know where it is.

Q Did you bring the other binder of records
with you to your office?

A. No. Can you screen share whatever you
want me to | ook at?

Q Why didn't you bring the binder with you?
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A. Did you instruct nme to bring the binder
with nme?

Q Well, they were referring to it in your
testinony. Did | have to instruct you? Did you
think that you did not need it?

HEARI NG OFFI CER BURCHAM  Argunent ati ve.
Let's nove on, please.

MS. FUENTES: If | may, are we able to see
t he docunents that are on screen sharing right now?
Can everybody see those?

THE W TNESS: Yes.

MS. FUENTES: Okay. Thank you.

MS. THOMAS: That's not the docunment | was
shari ng.

MS. FUENTES: |'msorry, Ms. Thomas. You
di rected Doctor Goz to go to Exhibit 3, and I do not
recall the Bates stanmp nunber. WAs that correct or
did | get that wong?

MS. THOMAS: | woul d appreciate if you
allowed me to control the screen. That was one of
our conditions for holding this via Zoom

MS. FUENTES: Sure. | nmean, if you have
the 1C S exhibits and you're able to project them --
| was just trying to assist in that. | wasn't sure

if you had them or not.
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MS. THOMAS: 1'Il be able to conplete ny
exam nation in the manner that | choose, but | do
appreci ate you offering your assistance.

Let's nove on.

BY MS. THOVAS:

Q Goi ng back to page 001 of Exhibit C, are
you able to visualize the sane osteophyte that you
just referenced on the thoracic MRI?

A. No way of knowing if it's the sanme
ost eophyte wi thout cross-referencing multiple
I mages.

Q. Do you disagree that there is edema in the

cord one | evel above the ventral osteophytes?

A. It |ooks that way in this inmage, but to be
sure, | would have to review the entire series.
Q. Do you disagree that there is cord edemn

one | evel above the level with the red arrow?

A. | would have to really review the entire
study to be sure.

Q. How woul d you correlate this
I ntraoperatively?

A. Well, you have to consider how you're
numbering. Right? So for the sake of argunent,
let's say that the | evel below the red arrow where

this stenosis on this single i mge appears to be --
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let's say it appears to be on other imges as well,
t hen you have to | ook at how your | abeling. Let's
say we call it T10-T11.

If you're counting down fromthe top, one
thing you could do is you can then | ook at where the
rib is at. If you're going to count
I nt raoperatively, you need to double check -- you
know, if you're using ribs intraoperatively, then
you have to see if you can count the ribs on the
MRI

If you're going to use one of the | unbar
di sc spaces and count up, you will have to
cross-reference the lunmbar MRI and the thoracic MI.

And instead of blindly follow ng the
nunbers that the radiol ogi st recommend, you have to
actually be able to reliably cross-reference the MRI
I n what ever method you're going to use, and if you
can't identify a reliable marker that is present on
both the thoracic and the |unbar inmaging, or if you
can't count down fromthe top of T2, then, as
happened in this case, you could always inmplant an
I dentifiable marker, such as doing a kyphopl asty
that is readily, you know, radial imge -- repeat
Il maging with that radial marker and go fromthere.

It really depends. And it depends on what
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you can identify during the surgery and how you can
cross-reference the thoracic and the |unbar spine
MRl s as reliable.

Q Woul d an osteophyte provide the | andmark

to cross-reference?

A. No. It's a terrible | andmark.
Q Why ?
A. Because there are a | ot of osteophytes,

usually. You see one osteophyte here, if | were to
get a lumbar MRI, there could be multiple

ost eophytes fornmed one | evel below in any particul ar
place. It's not a unique identifier.

In a perfect world, you would have a nore
uni que marker .

Q Do you see nultiple osteophytes on
page 001, the lunmbar MRI at the |evel bel ow?

A. Yes. That's a single cut, and you can
tell you're absolutely off center there, so you
woul d have to really -- you'd have to scrutinize
this pretty significantly.

And that's the reason why it's so easy to
do a wrong-|level surgery in the thoracic spine. It
Is tricky. You can't make these judgnents based on
one i mage here and one i nmage there.

Q What about using the 12th rib?
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A. | f you can see the 12th rib reliably on a
coronal cut or an axial cut of your MR, then you
can absolutely use that as a reference point. But
t he caveat there as you can't blindly call the 12th
rib T12. You have to be able to see it on the Ml
relative to where the area of the severe stenosis
I'S.

Q And earlier you testified that you
reviewed Dr. Schneier's operative report from
December 31, 2019; correct?

A. Yes.

Q. And his operative -- preoperative
di agnosi s was thoracic myel omal aci a nyel opathy with
spinal stenosis, T10-T11l; correct?

A. Correct.

Q. Hi s postoperative diagnosis was the sane;
correct?
A. Yes.

Q And this is a condition where the spinal
cord in the thoracic region is conpressed; correct?

A. Are you asking whether that is nyel opathy?

Q Whet her thoracic nyel onal aci a nyel opat hy
with spinal stenosis is a condition where the spinal
cord is conpressed in the thoracic region?

A. Yes. The stenosis part that is specific
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to conpression.

Q And it can result in a range of synptons
affecting novenents and sensation and, essentially,
bowel and bl adder control; correct?

A. Yes.

Q And in this patient, there was a
constriction limting the circulatory outflow from
the spinal cord that needed to be renoved or
deconpressed; correct?

A. It's not necessarily just a circul atory
i ssue.

Q. So what was the issue in this case, then?

A. Conpression of the spinal cord, which can
both directly inpact the neurologic structures as
wel | as the vascul ar supply of the spinal cord.

Q. So this makes surgical intervention at the
conpressed | evel urgent versus elective; correct?

A. Yes.

Q And the point of the surgery was to
address the pathol ogy, the constriction; correct?

A. Yes.

Q And the constriction was what was causi ng
the spinal cord edemn; correct?

A. Presumabl y.

Q After Dr. Schneier performed surgery on
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this patient, he was later admtted to Spring Valley
Hospital on May 29th, 2020; correct?

A. Yes.

Q And Dr. Khavkin | ater operated on the sane
patient; correct?

A. Yes.

Q And according to the operative report
found within the Board's Exhibit 8 at NSBME 095 to
096 and corresponding to Dr. Schneier's Exhibit E,

t he operation took place on June 5, 2020; correct?

A. That sounds right.

Q. And prior to that surgery, imaging was
performed on the thoracic and | unbar spine; right?

A. Yes.

Q And prior to that surgery, Dr. Khavkin
requested interventional radiology to performa
pl acenment of cenment in the thoracic spine to
facilitate localization of the correct level in the
surgery; correct?

A. Yes.

Q That procedure is also known as a
"kyphopl asty"; correct?

A. Yes.

Q And according to the records, the

kyphopl asty was performed on June 4, 2020; correct?
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A. That sounds accurate. | would have to
doubl e check.

Q Do you want to double check or will you
accept that representation?

A. It sounds plausible. That's fine.

Q If a patient has a | am nectony defect that
you can see on imagi ng, why would you need a
kyphopl asty?

A. Sounds |i ke a great question for Dr.
Khavki n.

Q So do you agree that it would not be -- in
your personal practice you would agree that it would
not be necessary if you already had a | am nectony
defect?

A. | think you do whatever is needed to
prevent a second wrong-|evel surgery.

Q Do you think a kyphoplasty is needed in
the setting of a | am nectony defect?

A. It's whatever works in your hand, and so |
think it is one of the many solutions to the problem
of wrong-1evel surgery.

Q Ckay. And as the expert for the Board in
this case, |I'm asking you what your opinion is on
this, not what Dr. Khavkin may or may not have been

t hi nki ng.
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Do you think a |l am nectony -- |'m sorry.

Do you think a kyphoplasty is necessary in the
setting of a | am nectony defect?

A. | think it is a reasonable solution to the
probl em at hand.

Q So if the patient already had a
| am nectonmy at the |evel adjacent to the proposed
kyphopl asty, why would you need the kyphoplasty to
serve as a surgical |andmark?

A. It provides even easier visualization via

flora. You know, the term "necessary” inplies it's
the only solution. | would say it is sufficient,
it's a sufficient solution. It's one of the many

t hings you could do. It is not the only solution,
but it is a very reasonable solution that's within

t he standard of care.

Q | s that your personal practice to use
preoperative kyphoplasty for the sole purpose of
est abl i shing an unanbi guous | andmar k?

A. It depends on the case. It is not a
common technique, but it is certainly a technique
within nmy skill set.

Q So being not common or uncommon, it is not

standard of care to perform a kyphopl asty?

A. | explicitly said it is within the
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standard of care to perform a kyphoplasty in this
case.

Q Ri ght .

My question was not whether it fell bel ow
t he standard of care; ny questionis, is it the
standard of care to perform a kyphopl asty?

A. The standard of care within spine surgery
enconpasses nmultiple techni ques, and this is one of
the many techniques that is within the standard of
care for this case.

Q So there are other options or other means
avai |l abl e such that a kyphoplasty is not the only
means that would neet the standard of care?

A. Correct.

Q And in this case, Dr. Khavkin requested
t he kyphopl asty solely for the purpose of |andmark

creation; correct?

A. | wouldn't know. That is definitely
somet hing you have to ask him | think it could
serve the purpose of |landmark creation. [|'m not

sure if he had other purposes in m nd.

Q That was not sonething that you | earned
fromyour review of the Spring Valley Hospital
records?

A. No, | did not |earn other purposes that
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Dr. Khavkin may have had for the kyphopl asty.

Q Ckay. And as we sit here now, you don't
have any opinions that there was any ot her purpose
for the kyphoplasty; correct?

A. | don't know.

Q Woul d you rely on the records in that
regard?

A. No. My statenment is | don't know if there
are ot her purposes for the kyphoplasty in this case.

Q. That information is contained within the

record. Do you di sagree?

A. | -- like | said, ny statenent is | don't
know ot her purposes. |If there is another purpose
anong the records, | don't currently recall.

Q The primary purpose of a kyphoplasty is to
treat vertebral conpression fractures; correct?

A. That is it's npst conmmon use, Yyes.

Q Where was Dr. Schneier's operation in
reference to the |evel of the kyphopl asty?

A. You woul d have to show ne a picture of the
kyphopl asty. Probably if there was a CT scan,
woul d need to see that. | don't renmenber where he
put the kyphopl asty.

Q | s that an opinion that you offered in

your report?
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A. | knew where the kyphoplasty was at the
time | conpleted the report. | just don't know it
now.

Q Do you need to refer to your report for

that i nformation?

A. You can tell me, like, if that information
you actually need me to answer.

Q | would |ike an answer to nmy question if
you're able to provide it.

A. Let's see if | can access ny report from
her e.

Q. Let me ask you this: Isn't it inportant
for you to know where Dr. Schneier's procedure was
performed in relation to the kyphoplasty in order to
offer opinions in this case?

A. Say that again?

Q Isn't it inportant for you to know where
Dr. Schneier's operation was in reference to the
kyphopl asty in order to offer your opinions that he
performed a wong-site surgery in this case?

A. No, it's not inportant.

Q Why not ?

A. Because the inportant bit froma clinical
perspective is that Dr. Schneier's surgery was one

| evel above the level he listed it as, making it an
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wrong- | evel surgery.
Regardl ess of where the kyphopl asty was
pl aced, whether you went above, one bel ow, you know,
at the top end or bottom end of the deconpression,
wherever it was as a |landmark, what's inportant is
the level that was initially operated was above the
| evel of the severe stenosis, and nultiple i mges
afterwards denmonstrated continued severe stenosis
despite the original surgery.
Q | put Exhibit C at 006 on the screen. Do
you see that?
A. | was | ooking for nmy report. | guess
we' ve moved on.
Yes, | see Exhibit C
Q And just for the record and the benefit of
our Hearing Officer, there are two arrows on the
screen, one on the left and one on the right. The

one on the right is red. The one on the left is

yel | ow.
A. Yes.
Q Do you see the red arrow on this inmage?
A. Yes.
Q This is an imge taken fromthe

January 22, 2020, CT thoracic spine. Wuld you

agree that the red arrow shows the site of Doctor
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Schnei der's | am nectony?
A. Yes.
Q Do you see the yellow arrow on the inmage

on the | eft-hand side?

A. Yes.

Q. What is the arrow pointing to?

A. Ost eophyt es.

Q s that a | andmar k?

A. It is a relatively unreliable |andmark.
Q And why is it unreliable?

A. Because it's common to have nultiple

ost eophytes.

Q. Where are the other osteophytes on this
I mage?
A. There are small osteophytes just above the

screw. And above that, there osteophytes we see at
the cervical spine that we see at the very top.
There's a | ot of osteophytes, and there
m ght be osteophytes further down. | don't know.
Q. And are any of those osteophytes even
remotely close to the size of the osteophytes next

to the yell ow arrow?

A. The rest of themare small.
Q Significantly smaller, you' d agree?
A. Yes.
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Q Are any of the other osteophytes within

t he operative field?

A. What are you defining as the operative
field?
Q. Where the edema is within the cord.

A. Can you bring up your exhibit with the
edema in the cord, in the sagittal in the thoracic
spi ne that you have?

Q. Yes.

A. It |l ooks |ike the most significant
stenosis is one | evel above the | arge osteophytes.

But |like | said, the npst reliable
| andmar k.

Q And for the record, we have gone back to
Exhi bit C at 005.

You are now able to visualize the edema in
the cord at the | evel above the osteophyte; correct?
A. Agai n, not the nobst robust concl usion

because in order to accurately assess where the
edema and the stenosis are the worst, you need
multiple series and nultiple i mges throughout each
series with careful cross-referencing.

But certainly fromthis imge, it |ooks
| i ke below the arrow is an area of potentially

significant stenosis. The way to confirmthat would
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be with cross-referencing axial imges, which are
not provided here.

Q Earlier, | believe you testified that you
did not -- or, no, you did testify that you revi ewed

t he actual imging for the kyphoplasty; correct?

A. Yes.
Q And | will represent to you -- and for the
record, on the screen is Exhibit C at 007 -- this is

taken from the kyphopl asty.
Do you see the red arrow on the screen?

A. Yes.

Q. Woul d you agree that the arrow points to
and shows the vertebrate where the kyphopl asty was
perfornmed on June 4, 20207

A. Yes. ldeally, you would show me a
sagittal or a lateral imge as well because it is
possi ble for that arrow to be actually pointing to
one | evel above or bel ow the kyphopl asty, and you
need to cross-reference all inmages to be sure.

Q. And for the record, the kyphopl asty
mat eri al appears darker than the surrounding
vertebral structure; correct?

A. Yes.

Q In your review of the records, do you know

that right after the kyphopl asty was perforned, an
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MRI of the thoracic spine was also performed to
confirmthe kyphoplasty site; correct?

A. Yes.

Q | ' ve now put on the screen Exhibit C at
012. This is an imge taken fromthe June 4, 2020,
t horacic MRI.

Do you see the red arrow on the screen?

A. Yes.

Q Woul d you agree with me that the red arrow
is pointing at the vertebrae where the kyphopl asty
was performed?

A. Yes, it appears so. You're giving ne,
| i ke, the nmost washed-out image with a little bit of
the cement, but it's plausible that that's the
kyphopl asty.

Q. Yes. You can kind of see the

dar ker-colored material within that vertebrae;

correct?
A. Yes.
Q. And now | put on a darker inmage for you,

013, do you see the red arrow?

A. Yes.

Q And you'd agree you're still able to see
t he kyphoplasty in the vertebra next to this |evel;

correct?
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A. Yes.
Q Okay. |'mgoing to share a different
screen with you. I'mgoing to have to find it.
Ckay. | shared with you from Dr.
Schneier's Exhibit E, as in elephant, it's the

Spring Valley Hospital Records at pages 952 and 953,

the reference points.

A. Yes.

Q. OCh, I"'msorry. That's the wong reference
poi nt .

A. Ckay.

Q. Same exhi bit, pages 949 through 951. This
Is also at the I1C s Exhibit 7, pages 91 through 92.

A. Ckay.

Q Can you read this or do you need ne to
there it bigger.

A | think I can do it.

Q Ckay. And so you'd agree that this is a
report for a kyphoplasty performed on June 4, 2020;
correct?

A. It appeal it's a vertebroplasty, not a
kyphopl asty.

Q Are you aware of -- well, are you
di sputing that there was nore than one procedure

performed on the vertebrae on June 4, 20207?
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A.

No. |I'mjust pointing out that it's a

vertebroplasty, not a kyphoplasty, according to this

report.

Q
A.

What is the difference?

Kyphopl asty involves inflating a balloon

in the vertebral body first.

Q.
Hi story
A
speci fy.
Q.

Ckay. And what does it say under the
section?
“Local i zation for surgery, other, please

And the kyphoplasty is used to provide

treatnent; correct?

A. This is a vertebropl asty.
Q | understand. |'m asking you a question.
The kyphopl asty procedure is used to

provide treatnment; correct?

A. Used to provide treatnment at tines, sure.

Q That is why this radiologist did not use a
bal | oon; correct?

A. | don't know.

Q Ckay. Can you please read the |ine
starting at -- well, I"'msorry. Strike that.

You woul d agree that this report provides,

"The T11 vertebral body is identified by counting

cr ani al

fromthe L5 vertebral body"; correct?
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A. That's what that sentence states, yes.

Q And you'd agree that the report further
provi des, "A 10-gauge introducer needl e was advanced
via a right transpedi cul ar approach to the posterior
fourth of the T1ll vertebral body"; correct?

A. Yes.

Q And you' d agree that on page 951, the
report provides, "lnmpression: Status post T11
kyphopl asty"; correct?

A. Yes.

Q And that this procedure was perfornmed by
Dr. Hoque; correct?

A. Yes.

Q And so you'd agree that Dr. Hoque
performed this procedure at T11; correct?

A. This kind of gets us back to the original
poi nt of when you had an image with the red and the
green arrow and you asked me whet her, you know, if |
can identify the nunber and | said, "It depends on
how you count."

Sonetinmes it's going to be T11l, maybe in
another formof counting it's T12, maybe the | ast
formof counting is T10. The inmportant part is
really where that cenment is relative to the severe

st enosi s.
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The post-vertebroplasty MRl that
determ nes, really, the inportance of the | ocation.
It's its localization relative to the pathol ogy
where this becomes inportant, not just the T11l, et
cetera, nunber schene.

Q Ri ght .

But given that you were unable to provide
me with your opinion based on your review of the
I magi ng that I showed you, what |evel you thought
was depicted by a certain arrow, would you agree
that Dr. Hoque was able to form an opinion, and that
he opined the | evel of the kyphoplasty was perforned

at T117?

A. | know that is conpletely m ssing the
poi nt .

Q. That's -- | understand that you m ght
think that | am m ssing the point, but | am asking

you a question, and | would really appreciate if you
woul d answer my questi on.

A. My answer is that the inmportant part is
that the same vertebral body, given different
met hods of counting, can be referred to as "T11" or
"T10" or "T12," and then inportant part in |ocation
of that vertebral body in the cenent is relative to

t he pat hol ogy, not the nunber assigned to it.
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MS. THOMAS: Move to strike that | ast
answer .

Madam Court Reporter, would you pl ease
read back to ny | ast question?

THE REPORTER: Yes. |If you could just
give me one nonment.

MS. THOMAS: Thank you.

THE REPORTER: You're wel cone.

(Record read.)

HEARI NG OFFI CER BURCHAM  Doct or, do you
under stand the question that was asked?

THE W TNESS: So ny answer was that it is
not that the radiologist was able to identify T11
correctly and | was not, it is that the vertebra
body that can be referred to as T1ll in one report
may be referred to as T10 in a different report, and
it's the anmbiguity of the nunbering schenmes that's
| nportant.

So it's not that | can't identify a |evel
and the radiologist can; it's that there's anbiguity
to what one person calls "T11" and anot her person
calls "T10."

MS. THOMAS: All right. | put Exhibit C
back on the screen. | apologize. | want to use

somet hing different.
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| am sharing nmy screen with side-by-side

excerpts of Exhibit C. For the record, the

| eft-hand side is a imge taken fromthe

December
the right

30, 2019, thoracic MRI, and the imge on

is fromthe thoracic MRl taken on June 4,

2020, after Dr. Hoque's kyphopl asty.

Are you able to see that or would you Ilike

me to make a bigger, Doctor?

A.

gr eat .

Q
A.

Q

Can you make it a little bigger would be

How s that?
That | ooks good.

Are you able to confirmthat on the inmage

on the right-hand side fromthe June 4, 2020,

t horacic MRI shows the kyphoplasty next to the red

arrow?

December

arr ow - -

o » O »

Yes.

' msorry. Did you say yes?

Yes, | did.

Ckay. And on the left-hand side fromthe
30, 2019, thoracic MRI, do you see the red

MS. THOMAS: And for the record, for the

sake of the Hearing Officer, the arrowis a single

arrow on the left-hand side of the |left screen.
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There are two other arrows on the sanme -- on the
| eft-hand side, on the right part of the image. |
know that | just created a bad record.

Are you able to see three arrows, M.
Hearing Officer?

HEARI NG OFFI CER BURCHAM Yes, | can.

MS. THOMAS: Okay. So it's the one arrow
by itself on the imge on the |left-hand side, that
arrowis red. 1'll start on the question over.

BY MS. THOMAS:

Q Do you agree that the red arrow on the
| eft-hand side is pointing towards the sane
vertebral |evel depicted by the red arrow on the
June 4th thoracic MRI?

A. Most |likely. But to be 100 percent sure,
you need the | ocalizer imges.

Q Do you see below the red arrow on the
| eft-hand filmthe osteophytes that we've been
di scussing, the | arge osteophytes?

A. Yes.

Q And on the June 4, 2020, thoracic MR, are

you able to see the | arge osteophytes below the red

arrow?
A. Yes.
Q So woul d you agree now that the red arrow
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on each screen points to the site of where the
kyphopl asty is performed?

A. As | said before, nost |ikely, but the
nost reliable way to be sure is the |ocalizer
| mmges, because, as per ny testinony earlier,

ost eophytes are not the nost reliable marker.

Q Do you see the two white arrows the
Decenber 30, 2019, MRI?
A Yes.

Q Woul d you agree that the white arrows

point to the edema within the spinal cord?

A. Definitely for the bottom one. The top
one, |I'd have to see nore imges to be sure.

Q Do you see the yell ow arrows on the
June 4, 2020, MRI?

A Yes.

Q Woul d you agree that the yell ow arrows

point to the spinal cord at the sanme |evel as
depicted by the white arrows on the Decenber 30,
2019, MRI?

A. Yes.

Q You'd agree that the spinal cord has
expanded in the area of the bottomyellow arrow from
the sane area marked by the bottom white arrow on

t he Decenmber 30, 2019, MRI; correct?
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A. The i mages what ?

Q Expanded. The spinal cord has expanded.

A. We would really need an axial imge of
both to be sure. And fromny recollection, it went
from severe stenosis to continued severe stenosis.

Q My question was: Can you see that the
spinal cord has expanded in the areas depicted by
the bottom arrows fromthe Decenber 30, 2019, MRl to
t he June 4, 2019, MRI?

A. And ny answer is | can't conclusively say.

Q So you can't say that it didn't either;
correct?

A. Correct.

Q You'd agree that the edema in the cord
next to the white arrows is no | onger present next

to the yellow arrows on the June 4, 2020, inmage;

correct?
A. You can't really nmake that conpari son.
Q. You can't?
A. No, m' am
Q |'ve put Exhibit E, Spring Valley Hospital

records, Schneider 953, back on the screen.
Do you see that docunment?
A. Exhi bit E, Spring Valley Hospital Medical

Center. |1'm seeing MRI thoracic spine report.
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Q Ckay. And | understand that you are not
able to see the resolved edema within the cord based
on the imging that I showed you.

But you woul d agree that the interpreting
radi ol ogist in his June 4, 2020, report found that
"The spinal cord denonstrates normal signal
I ntensity"; correct?

A. " mjust | ooking for that specific -- yes,
| do see that.

Q And that radiologist, Dr. Singh, reviewed
all of the imaging, not just but excerpts that | put

up on the screen; correct?

A. | apol ogize. Can you ask that question
agai n?
Q. Yes.

So as the interpreting radiol ogist,
Dr. Singh, reviewed the totality of the imges that
wer e produced in the June 4, 2020, MRI of the

t horaci c spine; correct?

A. Presumably. | don't really know what he
revi ewed.
Q Well, you're not suggesting or you don't

hold an opinion in this case that he didn't review
the entirety of the imaging; correct?

A. | have no opinion on what imging he
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revi ewed.

Q Okay. And you have no opinion on whether
his interpretation of that inmaging was correct or
i ncorrect; correct? O is that accurate?

A. Correct.

Q. And normal signal intensity in the cord
denmonstrates an absence of edema; correct?

A. Correct.

Q So Dr. Singh's dictation is consistent
wi th what can be visualized next to the yell ow

arrows on the June 4, 2020, image; correct?

A. Dr. Singh's dictation is consistent
with -- what about the arrows?
Q What can be visualized next to the arrows

on the June 4, 2020, imge.

A. Coul d you be nore specific in ternms of
what you're asking?

Q. The absence of cord edemn?

A. Correct. Dr. -- is it Dr. Singh? The
radi ol ogi st report indicates a | ack of edenmn.

Q Do you have any criticism of the June,
2020, surgery perfornmed on this patient by Dr.
Khavki n?

A. | do not.

Q And you'd agree that there are records
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show ng that Dr. Khavkin offered the patient

addi ti onal spine deconpression after his June,

2020th -- I'"msorry -- June, 2020, surgery; correct?
A. | don't recall.
Q. It's not uncommon in patients with

congenital spinal stenosis to have nmultiple
surgeri es spanning nmany years; correct?

A. Correct.

Q And you don't disagree that the patient's
neur ol ogi cal exam nati on was normal, as docunented
by Dr. Khavkin and Dr. Val encia, throughout md to
| ate 2020 and t hrough 2021; correct?

A. |l will look at the notes. | don't know if
It was conpletely normal, if there were -- was
sust ai ned neurol ogic deficits.

Q. Do you want to go ahead and | ook at your

notes, or are you not offering an opinion in that

regard?
A. Not of fering an opinion.
Q. So the absence of an abnormal neurol ogi cal

exam nation woul d suggest that there were no
per mnent neurol ogi cal deficits; correct?

A. | can't opine on the inpact of del aying
surgery and del ayi ng appropriate intervention had on

this patient.
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Q Did you review the entirety of the records
contained within Dr. Schneier's prehearing statenent
and culled exhibits in the binder that you received?

A. No.

MS. THOMAS: | would nmove to admt Exhibit

C, the conbined i magi ng studies of the patient as
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mar ked, and the excerpt of Exhibit C, 005 and 013,
t he side-by-side from Decenber 31, 2019, and June 4,

2020.

HEARI NG OFFI CER BURCHAM M . Shogren?
MR. SHOGREN: That would be admtted as a

separate exhibit?

MS. THOMAS: | amfine admtting themin
pl ace of the actual disks contained in Exhibit C
Ot herwi se, |'m happy to renunber them

MR. SHOGREN: | have no objection.

HEARI NG OFFI CER BURCHAM Al l right.

They're going to be admtted, then.
(Respondent's Exhibit C was

adm tted.)
HEARI NG OFFI CER BURCHAM  However, |'m
going to need to make sure that | know how to access

this stuff on disks, or if we're not doing the

di sks, if we're doing sonmething else. Counsel is

going to have to figure that out so that we have
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sonmet hi ng.

The witness has testified extensively
regardi ng those i mages with the vari ous add-on,
colored arrows, that sort of thing, so |l just have

to make sure that we have those that we can

access -- that | can access.
MS. THOMAS: Yes. | can email those over
to you and the court reporter. | have no further

guestions of this wtness.

If we need to take a break in between now
and the next witness or after M. Shogren conpl etes
any follow up questions he has, |'m happy to emil
t hose over, if you want to provide your email
address to send themto, and also to ensure that the
court reporter gets them

HEARI NG OFFI CER BURCHAM That's the nost
| nportant part. The second part is that'll be an
official record. Let's hold that.

M. Shogren, how rmuch time do you have do
you t hink?

MR. SHOGREN:. I'Ill try to be brief. |
don't know how | ong.

HEARI NG OFFI CER BURCHAM Yes, let's try
to be brief so we can take an afternoon break.

Thank you.
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REDI RECT EXAM NATI ON
BY MR. SHOGREN:
Q Dr. Goz, | just have a couple of further
guesti ons.
When did you graduate medi cal school ?
| believe 2014.
When did you becone |licensed in Nevada?
I n 2020.

o >» O »

As a spinal surgeon in your experience,
woul d you say you're famliar with the standard of
care to which spinal surgeons are hel d?
A. Yes.
Q Woul d you say you're famliar w th what
t he standard of care would have been in 20197
A. Yes.
MS. THOMAS: Late objection. That's calls
for specul ation.
HEARI NG OFFI CER BURCHAM  Overrul ed.
BY MR. SHOGREN
Q. | n your opinion, has the standard care for
spi nal surgeons changed between 2019 and 20207?
A. No.
MS. THOMAS: Objection. Calls for
specul ati on.
HEARI NG OFFI CER BURCHAM  Overr ul ed.
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THE W TNESS: | answered no.

MR. SHOGREN: | didn't hear if M. Burcham
rul ed on that objection.

HEARI NG OFFlI CER BURCHAM | did.
overrul |l ed.

MR. SHOGREN: OCkay.
BY MR. SHOGREN

Q Dr. Goz, when you received records from
t he Board regarding Patient A and Dr. Schneier,
roughly how many pages did you review?

A. | don't know. | can give you a quick
esti mat e.

Probably sonmewhere between be 4,000 and
5,000, I would assune. Not assune, but | would
estimate between 4- and 5, 000.

Q. And were all those pages relevant in your
determ ni ng whether or not a Dr. Schneier departed
fromthe standard care?

A. They were not all pertinent records, no.

Q. Based on your review of the records, can
you say when Dr. Schneier's care of the patient
ended?

A. That is hard to say, but | would -- |
think it's fair to say when Dr. Khavkin took over

care is when Dr. Schneier's responsibility ended.
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Q And in your review of the records, did
Dr. Schneier, was he involved with the Dr. Khavkin's
surgery?
A Not that | could tell.
MR. SHOGREN: No further questions.
HEARI NG OFFI CER BURCHAM  Thank you,
Doct or.
THE W TNESS: Thank you, guys.
HEARI NG OFFI CER BURCHAM Okay. We wll

MR. SHOGREN: Thank you, Dr. Goz.

HEARI NG OFFI CER BURCHAM We wi || take our
afternoon break, ten mnutes. W're off the record.

(Recess from2:54 PPM to 3:04
P. M)

HEARI NG OFFI CER BURCHAM Back on the
record. AlIl right. M. Shogren, you had sone
comment you wanted to nmake or no?

MR. SHOGREN: That was my coment about
the tinme.

HEARI NG OFFI CER BURCHAM  Ti ne. Okay, so
what we're doing is we're just working with that.

Ms. Thomas -- well, excuse ne.

M . Shogren, any other w tnesses on your

end of things?
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MR. SHOGREN: No ot her w tnesses.

HEARI NG OFFI CER BURCHAM Okay.

Ms. Thomas, do you want to nmake an openi ng
or you want to --

MS. THOMAS: We'll just nmove forward, and
| can do a cl osing.

HEARI NG OFFI CER BURCHAM Good i dea.

Okay. Go ahead, ball's in your court.

MS. THOMAS: All right. W are calling as
our first witness Dr. Raj Agarwal.

HEARI NG OFFI CER BURCHAM  Doct or, woul d
you pl ease state your full name for the record, and
then |'mgoing to have the court reporter swear you
I n.

THE W TNESS: Okay. M first name is
Raj neesh, R-A-J-N-E-E-S-H, and |ast name is Agarwal,
A-G R A-WA-L.

(The oath was adm ni stered.)
DI RECT EXAM NATI ON
BY MS. THOVAS:

Q Good afternoon, Dr. Agarwal. Could you
pl ease provide us with a quick summary of your
background, your education, training, experience?

A. ' ma neuroradiologist. | do diagnostic

neur or adi ol ogi st as well as interventi onal
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neur or adi ol ogy.

| did my nedical school at Northwestern

Uni versity in Chicago. | did ny fellowship in both

i nterventional and diagnostic neuroradi
Henry Ford Hospital.
| canme to Las Vegas right aft
fellowship in 1998, and |'ve been in pr
Desert Radi ol ogy since then, 27 years.
Q And you're a board-certified
neur or adi ol ogi st; correct?

A. Correct.

ol ogy at

er ny
actice with

Q. You' ve been asked to review sone films in

this case?

A. Yes.

Q Differentiating for a nonment
and radi ol ogy reports, what specific fi
revi ewed?

A. So |'ve | ooked at the MRl of

bet ween fil ns

| ms have you

t he | unbar

spine from Decenber 27, 2019, Sunrise Hospital; MRI

kyphopl asty spine, December 30, 2019, Sunrise

Hospital; the intraoperative thoracic spine report

from Decenmber 31, 2019; CT scan of the

t hor aci c

spi ne, January 22, 2020; intraoperative filmreport

January 22, 2020; MRI thoracic spine February 4,

2020; MRI thoracic spine, February 15,

2020; MR
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| umbar spine, June 4, 2020; MRl thoracic spine,
June 4, 2020; and CT scan thoracic spine, June 5,
2020.

Q And in perform ng your review, did you
notice any anomalies in this patient's spine?

A. Yes, | did.

Q And what were they?

A. Yes. So this patient has what's called a
"segnmentation anomaly." What neans it is that sone
of the vertebral bodies and disc spaces are fused,
and the nost conmmon site is -- we see at the |unbar
sacral junction of the L5, S1, which is not that
unconmmon, where you will see either the S1 segnent,
which | ooks |like a |unbar vertebral body, but we
call it "lunmbarized," the L5 vertebral body can | ook
| i ke the sacrum we call it "sacralized.”™ 1In this
case, what was a little bit unusual was that the L5
vertebral body was conpletely sacralized.

So by that, what | nean is that the L5
vertebral body and S1 vertebral body had no disc
space so it was conpletely bony fused, that's a
congenital anomaly, and because of that, when you're
nunmbering, it becones very difficult because the L5
| evel | ooks exactly like the S1 |evel.

Q Did this anomaly have any effect or inpact
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on the interpretation of this patient's radi ol ogi cal
st udi es?

A. Yes. And if you look at all the reports,
dependi ng upon where the scout film was taken, the
nunbering is different between all radiologists and
neur or adi ol ogi st s.

So, for exanple, if you are reading a
study and you use the |unbar scul pture -- which we
do all the time -- to count, then you will get a
different level, versus if you use the cervica
spine to count, you get a different |evels.

One example is if you use the |unbar spine
to count, the anatom c or enbryologic L5 vertebral
body | ooks |like the S1 level. And so the L1
vertebral body will have small ribs, so that's why
there's a difference -- that's why there's what we
call "anatom c anbiguity."

Q And |'m going to share nmy screen. G ve ne
just a moment here.

| put on the screen Exhibit C, the

conmbi ned i magi ng studies of the patients that have

been marked. |'m | ooking at 001. Can you see it
t hat ?
A. Yes.
Q. And this is the -- this is taken fromthe
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Decenmber 27, 2019, |unmbar MRI.
You just testified that this is a study

you've reviewed in form ng your opinions?

A. That's correct.

Q. The correspondi ng reports for what is on
the screen can be found at Exhibit B, pages 13
t hrough 15. [I'll hand that to you for your
conveni ence.

A. Yes.

Q Pl ease take a | ook at that report and | et
me know when you finish reading it.

A. Yes.

Q. Ckay. And noving back to Exhibit C at

0012, you see the green arrows and red arrows on the

screen?
A. Yes, | do.
Q. And for the record, and the red arrows are

at the bottom of the screen and the green arrow is
at the top.
Based on the correspondi ng report by Brock
Bl eazard, M D., what vertebral level is he reading
for the vertebra depicted next to the red arrow?
A. He's readi ng that as one.
Q And based on Dr. Bleazard's correspondi ng

reports, what vertebral level is he attributing to
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the vertebrae depicted next to the green arrow on
this i mage?

A. That woul d be the L1.

Q. So that would make two | evel s above the
green arrow T12 and T11, respectively, according to
Dr. Bleazard's read?

A. That is correct.

Q And for the record, 002 that | just placed
on the screen is another inmage taken fromthe sane
| umbar MRI .

Woul d you agree that the red arrow is at
S1 and the green arrowis at L1, according to Dr.
Bl eazard's interpretation?

A. That is correct.

Q. Same thing with the Exhibit 3, this is
anot her image taken fromthis lunmbar MRI. [|'m
sorry, not Exhibit 3. Exhibit C at 003.

The red arrow is at S1 and the green arrow
is at L1, according to Dr. Bleazard's
I nterpretation; correct?

A. That is correct.

Q | believe you already testified about the
| npact that such a manner of counting and vertebral
desi gnation have with regard to this patient?

A. That is correct.
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Q Woul d the patient's bilateral hypoplastic
ri bs present another anatom cal anomaly in addition
to his L5 devel opnental segnentation anomal y?

A. Yes.

So these anomalies usually go hand in
hand, and so because we are reading the conpletely
sacralized L5 vertebral body S1, the L1 vertebral
body ends up having small ribs.

Q And both of these anomalies of the sites
present at birth?

A. No. This is -- this is -- so, yes, this
occurred frombirth. This patient had at birth.

Q. s this patient's variant spinal anatony
out of the ordinary?

A. What's unusual about this case is the
conpl ete sacralization of L5. W also get sone
partial, but it's clear in this case, when the
radi ol ogi sts who read it at the tinme they were
readi ng the study, they conpletely assunmed just
| ooki ng at the lunmbar spine films, that the S1 |evel
was S1. Usually we have sone cl ues.

They didn't even comment on the report
because they thought that was the S1l.

Q And goi ng back to Exhibit 3 at 003, are

t here any other findings of significance on this
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I mage?
A. Yes. For nme as a neuroradiologist, you
| ook for -- when you have anbiguity, you | ook for

ot her clues to give you hints for these patients.
Fortunately, this patient, you know, Dr.
Bl eazard had one | arge osteophyte at the T12 of L1
| evel , based on this counting, that you could use as
a clue. Now, if he had a | ot of osteophytes,
mul ti ple big osteophytes, then you can't use it.
But in this case, this patient only had
one | arge osteophyte, so that's a clue. The
hypopl astic T1l2 ribs are clues at the L1.

Q And where is the |arge osteophytes on this
I mge, Exhibit C at 0037

A. If we are counting at the L1, the
osteophyte is just above it right there.

Q So the green arrow at the top goes to L1,
and then where is the osteophyte in relation to
t hat ?

A. So that was -- the green arrow is the one
with the osteophyte, so it would to be T12-L1,
counting fromthe | unbar spine.

Q So is it this black, alnost half circle to
the |l eft above the green arrow?

A. That's correct, yes.
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Ost eophyte is just a | arge bone spur and
it's bone, so it | ooks dark on an MRI.

Q Can an osteophyte like this be a useful
| andmar k?

A. So in this patient, yes.

Q. Where is the osteophyte on this viewin
relation to the severe spinal stenosis with cord
edemn?

A. You can see it. This is a mdline scan,
and so mdline sagittal inmges where we nost see the
spinal cord, the center, and as neuroradi ol ogi st,
that's where we use degree of -- spinal stenosis
cannot occur circunferentially, but the mdline cut
I's the nmost inportant cut, because if the spinal
cord is compressed, it will always be conmpressed in
the mdline al so.

And so you can see it just above the one

level. If we're calling this T1l2 a "one,"” then the
severe spinal stenosis is at T11-T12, one |evel
above.

Q And so the last partial vertebrae that can
be visualized on Exhibit C at 003, is that what
you're counting is T11?

A. That is correct.

Q. And then the one below it is T12?
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A. Correct.

Q And then the one next to the green arrow
is L1, according to Dr. Bleazard's read of this
12/ 27/ 19 MRI?

A. That is correct. And that's why -- he saw
t hat severe stenosis, and that's why he recommended
nore eval uati on.

Q So is it a correct statenent that,
regardl ess of how the vertebrae are nunbered, there
I's severe spinal stenosis with cord edema at the
| evel above the large interior osteophytes?

A. That i1s correct.

Q. " mgoing to put on the screen Exhibit C
at 004. This is an inmage taken fromthe patients
Decenmber 30, 2019, thoracic M.

This is a study that you revi ewed
I nform ng your opinions, correct?

A. That is correct.

Q. And 004, this image is called a "scout
film?

That is correct.
Do you see the right arrow on the screen?

Yes, | do.

o >» O »

It is pointing at a vertebra that has an X

over it. Wuld you agree?
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A. That is correct.

Q Woul d you agree that the X is placed over

T1?

A. That is correct.

Q. Do you see at the bottom of the screen
where it says "I 268" in the m ddle?

A. Yes.

Q Based on this i mage and the placenent of

the X over T1, is the vertebra that the | 268 is on
top of T11?

A That is correct.

Q. So woul d you agree that the scout film
does not show the entirety of the thoracic spine?

A. That is correct.

But, yes, the scout film s purpose is
purely for nunbering.

Q And now noving to Exhibit C at 005. This
is taken fromthe sanme Decenber 30, 2019, MRI
t horacic?

A. That is correct.

Q. The corresponding report for what is on
the screen can be found at Exhibit C, pages 16 to
17, which |I've just handed you.

Woul d you take a | ook at that report and

| et me know when you finished reading it.
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(Wtness reviewed docunent.)
THE W TNESS: Yes, | have.
BY MS. THOMAS:

Q. And novi ng back to Exhibit C at 005, based
on the corresponding reports by Raisa Lev, MD., are
there differences in interpreting the |evel of
pat hol ogy in this patient fromDr. Bleazard' s report
we di scussed?

A. Yes, that is correct. Dr. Lev is purely
counting fromthe cervical spine, and so she cones
up to the conclusion that the severe stenosis is at
T10-T11.

When you count fromthe |unmbar spine, it's
the same | evel as T11-T12.

Q And does she designate the |arge
osteophytes at a different | evel than Dr. Bl eazard?

A. That is correct.

Q Where is that osteophytes according to her
i nterpretation?

A. So, again, just |ooking at the report, the
degree of the stenosis she describing is at this
| evel and the | arge osteophyte is one | evel above,
and so that is how you know that the findings of the
| unbar spine and the thoracic spine, even though

t hey both read at different |levels, are the sane
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| evel .

Q

Dr. Bleazard's report placed the sane

ost eophyte at T12-L1?

A.
Q
A.
Q

That is correct.
Do you see the red arrows on the screen?
Yes.

Based on the corresponding report by Dr.

Lev, what vertebral level is she reading for the

vertebra depicted next to the red arrow?

A.

Q.
this --

what ?

A.
Q

T10.

Dr. Bleazard's interpretation was that

for this |level next to the red arrow was

T11.

Do you have an opinion on these

differences in Dr. Bleazard's report and Dr. Lev's

interpretations are the sane | evel taken three days

apart?
A. So the degree of stenosis and core
conpression is the same -- it's the sanme -- they

bot h tal ki ng about the sane area, they are just

| abeling them differently based on different scout

films they used.

Q

cervi cal

Was Dr. Lev counting downward fromthe

spi ne when counting the patient's vertebra?
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A. That is correct.

Q And you heard earlier and now based on our
di scussion of the differences between Dr. Lev and
Dr. Bleazard's interpretation, would you agree that
there seens to be ambiguity in assigning vertebral
| evel s on this patient?

A. That is correct.

Q Woul d you agree that there is abnormal T2
hyperintensity within the cord at the | evel above
the red arrow?

A. It is at the |level and above the |evel,

that i s correct.

Q. ' mgoing to share a different screen with
you.

A. Okay.

Q. | have shared with you what's been

i dentified and admtted as Exhibit C, 005 and 013,
si de-by-side thoracic. The imge on the left is
fromthe Decenmber 30, 2019, scan, and the inmage on
the right is fromthe June 4, 2020 scan. I will
make this bigger for you. | just wanted to orient
you the differences.

Woul d you agree that the red arrow on the
i mage to the left is at the sane |l evel as the red

arrow on the imge to the right?
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A. That is correct.

Q Do you see the two white arrows on the
l eft i mage?

A. Yes.

Q. Woul d you agree that those areas point to
edema within the spinal cord?

A. That is correct.

Q The image on the right is taken fromthe
patient's June 4, 2020, thoracic MRI

As previously discussed, this was a scan
t hat you reviewed in form ng your opinion?

A. That i1s correct.

Q Do you see the yellow arrows on the inmage
on the right?

A. Yes.

Q. Woul d you agree that the yellow arrows are
pl aced at the same |evel as the white arrows on the
l eft i mage?

A. Yes.

Q. Do you have any opinions on whether there
are any differences in what the yell ow arrows depi ct
fromthe image on the left?

A. Yes. There is two things, and |I've | ooked
at the whol e studies, the whole -- the whole exam

The edema, the swelling, in the June,
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2020, had conpletely resolved. It was very obvious

on the

spi nal

prior exam And the second is that the

stenosis that we have seen previously with

the cord edema on top of the spinal stenosis, that

spi nal

Q

canal is, you know, deconpressed.

So does this June 4, 2020, thoracic MR

confirmresolution of the spinal cord edem?

A
Q.
prior t
correct
A
Q.
A.
system

Yes.

This MRl of the thoracic spine was taken
o Dr. Khavkin's surgery on June 5, 2020;
?

That i1s correct.

So what does this all nean?

So the -- despite the anbi guous nunberi ng

t he surgery was done at the |level that was

the tightest, the spinal stenosis, by Dr. Schneier.

And there was deconpression of the spinal canal and

t here was resolution of the spinal edema, based on

And |'m going to share with you again the

I magi ng.
Q.
Exhi bi t

pat i ent

C of the conbined imging studies for this
at page 006.
Have you reviewed the January 22, 2020, CT

of the thoracic spine?

A.

Yes, | have.

Page 195

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

Q And does this scan denonstrate to you
whet her the appropriate | evel was deconpressed?
A. Yes.

And again, you know, you can |look at it
now -- of course, | had all the imaging so | could
count fromnmultiple levels. But for the sake of
sinplicity on this exam you can see that there are
no | arge osteophytes except at this area, |arge
area, and we know that the level of stenosis was a
| evel above it.

You can see that the entire bone, what's

called a "wi de splenectony,"” so the entire posterior
bone has been taken out to deconpress the spinal
canal. This is your vertebral body behind where the
maxi num stenosis is, and the disc space and attached
bone.

Q The yellow arrow on the left side of this
| mge, what does that point to?

A. That's the osteophyte.

Q. And the red arrow on the right side of the
| mge, what does that point to?

A. The | am nectony site.

THE REPORTER: Doctor, can | get

clarification fromyou, please? This is the court

reporter. When you responded, did you say "osteo
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site" or "osteophyte"?
THE W TNESS: Ost eophyte, P-H-Y-T-E.
THE REPORTER: Okay. Thank you.

BY MS. THOMAS:

Q. So based on the December 31, 2019,
operative report, the January 22, 2020, CT thoracic,
and the June 4, 2020, thoracic, are you able to
state whether Dr. Schneier perfornmed the
deconpression at the correct |evel of the nost
serious pathol ogy?

A. Yes. The nost serious pathol ogy that the
pati ent presented with Decenber, 2019, that was the
area that Dr. Schnei er operated on.

Q Did the June 4, 2020, MRl of the thoracic
spi ne show resolution of the cord edema previously
noted on Dr. Lev's Decenber 30, 2019, MRl thoracic
report?

A Yes, it did.

Q Do you believe that Dr. Schneier's
December 31, 2019, surgery provided a positive
response?

A. Based on the i magi ng, yes.

Q And it's true that the pathol ogy that
required i mmedi ate urgent intervention was one |evel

above the large anterior endpl ate osteophytes?
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A. That is correct. That was one of the
| andmar ks.
Q While nmultiple radiologists over nultiple

dates, | ocations, and spine segnments imged cane up
with different and i nconsistent vertebra counts, the
| andmar k that remai ns unchanged is the |arge
anterior endpl ate osteophyte; correct?

A. That is correct.

Q. |'ve put the Exhibit C, 005 and 013,
si de- by-side i mmge back on the screen.

Do you see that?

A. Yes.

Q. On the image to the right taken fromthe
June 4, 2020, MRI of the thoracic spine, do you see
the site of the kyphopl asty?

A. Yes.

Q. Where is it inrelation to the arrows of
the screen?

A. The kyphoplasty is right there next to the
red arrow.

Q And in front of you there is the Board
exhi bit book, it's a spiral binder, it's
spiral -bound. Please turn to Exhibit 7, page 91.

Do you see that Dr. Hoque perforned the

kyphopl asty at T117?
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A. That is correct.

MR. SHOGREN: | object. Technically
Exhibit 7 wasn't admtted into evidence.

MS. THOMAS: | apologize if | say
"admtted." | thought | referenced just that it was
your Exhibit 7.

HEARI NG OFFI CER BURCHAM  Seven has not
yet been admtted.

MS. THOMAS: Wbuld you prefer to use
Exhi bit E that has been admtted from Dr.
Schneier's, or do you have an issue with me asking
hi m questi ons about this document?

HEARI NG OFFI CER BURCHAM  Are you asking
M. Shogren that?

MS. THOMAS: Yes.

MR. SHOGREN:. | just wanted to make a
record, point out, | understand that Exhibit E or
Exhi bit 7 are the sane records.

HEARI NG OFFI CER BURCHAM | tell you what,
7 is admtted, since, | believe, it already exists
el sewhere.

MS. THOMAS: Yes.

HEARI NG OFFI CER BURCHAM  So you can use
whi chever one you want to use.

(1C s Exhibit 7 was admtted.)
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MS. THOMAS: Thank you. And just for the
record, referring to a docunent that is also |ocated
at Exhibit E, page Schneier 000949 through 000951.
BY MS. THOMAS:

Q. | believe you' ve already answered ny
question that Dr. Hoque's report indicates that he
perfornmed the kyphoplasty at the T1l1l vertebral body?

A. That is correct. And he uses the | unbar
spine to count.

Q You sat through the testinmny of Dr. Goz
t oday, do you have any comments or opinions based on
the testinony he provided?

A. Yes. | think -- and again, | mean, |
don't know Dr. Goz, and | don't know how nuch
| magi ng he was using.

Neur oradi ol ogy is something | do every

day. | consult wi th neurosurgeons, spine surgeons
on a daily basis. | think that he was | ooking at
t he reports, but not -- or maybe not | ooking at the

| mages at the same tinme, because this patient does
have a segmentation problem where the nunbering can
be an issue. And so that's why you have to really

| ook at it carefully when you're counting from above
and below to see the area that's operated on.

For me, regardl ess of what nunber we give
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this area, the question is: What is surgery done on
the area of the severest stenosis that the patient
present ed?

And that is, you know, | would say, yes,
the answer is yes, and that's based on two facts.
One is imging showi ng that the spinal canal
expanded in this area, and the other reason is the
spi nal edema has resolved. And spinal edemn
resolution -- so edema is just swelling, so that
means that the injury that was there in the spinal
cord has gone away because the cause of the injury
has been taken away.

This patient clearly has a | ot of disease,
a lot of other reasons to have pain, though I can't
explain that, but the stenosis has resolved and the
swelling in the spinal cord has resolved. |If you
count from lunbar spine and cervical spine, the area
of surgery is the correct |evel.

Q Wth regard to the opinions that you have
offered today, are all of those opinions expressed
to a reasonabl e degree of medical probability and
medi cal certainty?

A. Yes.

MS. THOMAS: | have no further questions

at this tinme.
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HEARI NG OFFI CER BURCHAM  Cr oss- exanf?

CROSS- EXAM NATI ON
BY MR. SHOGREN

Q. Good afternoon, Doctor.

A. Yes. (Good afternoon.

Q | have you perfornmed any expert w tness
wor k before?

A. | have.

Q How many cases have you perfornmed?

A. Probably about 30 to 40. Not nmal practice;
personal injury, and have been on a patent case.

Q. |'"'m sorry. Could you repeat that | ast
part ?

A. Al so was involved -- was an expert w tness
on a patent case, patent infringenment |aw.

Q. Have you done any expert w tness work

testifying in a case like this before?

A. | don't believe so, no.

Q Have you ever met Dr. Schneier in person?

A. Yes.

Q. And how well do you know Dr. Schneier?

A. | mean, being in Las Vegas for 27 years, |
know every neurosurgeon, spine surgeon. |'ve worked

or hel ped sonmeone out all the tine.

Dr. Schneier, | don't -- | probably talked
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to himonce a year, maybe. He used to be -- | don't
know how | ong ago, over 10 years ago -- at Spring
Val | ey Hospital when | would see himnore often.
Over the last few years, he noved to other
hospitals, so maybe once a year. And it's usually
al ways -- never socially so |'mnot friends, |ike
social friends with him it's always been regarding
sonme patient care.

Q Have you worked with Dr. Schneier
professionally in any capacity?

A. Yes, when he used to work at Spring Valley
a long tinme ago.

Q And are you being paid to testify today?

A. | haven't been paid yet, but | wll be.
will charge for it.

Q. How nuch do you charge per hour?

A "1l -- probably $500 an hour.

Q. Dr. Agarwal, are you a surgeon?

A. " mon what's called a
"neuroi nterventional surgeon."” | do do treatnents

of conpl ex vascul ar anomalies of the brain and
spine. For exanple, | treat strokes, | treat brain
aneurysms, | treat spinal cord tunors, | do a |lot of
kyphopl asti es.

It's kind of a new field call ed
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"neuroi nterventional surgery."

Q Have you performed any thoracic
| am nect om es?

A. No, |'ve never done a thoracic
| am nect ony.

Q. Have you personally treated patients with
st enosi s?

A. Just for pain managenent.

Q Have you treated a patient under simlar
circunstances as Dr. Patient A treated Patient A --
Dr. Schneier treated Patient A?

MS. THOMAS: Obj ecti on. Form vague,
ambi guous.

HEARI NG OFFI CER BURCHAM  \What was t he
guestion?

MR. SHOGREN: | mangl ed the question. |
apol ogi ze.

HEARI NG OFFI CER BURCHAM  Can you restate
it?

MR. SHOGREN:  Sur e.
BY MR. SHOGREN:

Q Have you treated a patient under sim|lar
circunstances as Patient A was treated by Dr.
Schnei er?

MS. THOMAS: Sane obj ecti on.
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HEARI NG OFFI CER BURCHAM Overrul ed.

|f he can answer it.

THE WTNESS: | don't do |l am nectomes, if
t hat's what you nean.

BY MR. SHOGREN:

Q So you believe you can opine on whet her
Dr. Schneier nmet the standard of care in his
treat ment of Patient A?

A. As a neuroradiologist, | can opine if he
did the surgery at the correct level or not. That's
my job. As a neuroimger, as a neuroradiologist, |
do this every day where | talk to the surgeons about
what | evel the problemis.

So fromjust a neuroi magi ng standpoint, if
you ask nme, is the level of surgery done at the area
of the severe spinal stenosis, | can opine on that.

Q And were you personally involved in the
treatment of Patient A at any time?

A. And | never nmet this patient. |[|'ve never
treated this patient.

Q | wanted to clarify, do you have the IC s
exhibits in front of you, the exhibit binder?

A. Yes.

Q Pl ease turn to the bottom -- the page

mar ki ngs here at the bottomright corner, there's a
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page, page 74.

A. Yes.
Q s this your docunent?
A. Yes, this is ny report.
Q. This is regarding Patient A?
A. That is correct.
Q You have personally treated Patient A?
A. No, just --
MS. THOMAS: Objection. M sstates
evi dence.
THE W TNESS: This is MRl of the spine,
MRl of the thoracic spine. | read the report and
MRI. | did not treat this patient. | never net

this patient.
BY MR. SHOGREN:
Q You said you were involved in the care of
Patient A at sonme point?
MS. THOMAS: Objection. M sstates
evi dence.
THE W TNESS: | read hundreds of MRIs a
day. It came through ny path, yes.
BY MR. SHOGREN:
Q So what would you call this docunent?
What is your relationship with Patient Ain this

document ?
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A. This is an MRl of the thoracic report
that -- Dr. Germn sent the patient for an MRl and |
read the MRI.

And if you |l ook at nmy report, there is
no -- so we don't have access to Sunrise, so | knew
not hi ng el se about the patient except the history
t hat was given. No other inmaging or anything was
provided at that tine.

Q Is it correct in this docunent that you
stated Patient A has severe central spinal stenosis
at T10-T11?

A. That i1s correct.

Q. Doctor, if | can refer you to respondent's
exhi bits, Exhibit B.

MS. THOMAS: \What page nunber?

MR. SHOGREN:. There's no page nunbers that
| can see.
BY MR. SHOGREN

Q | wanted to refer to the thoracic spine
MRl from Decenmber 30, 20109.

A. Ckay. Yes.

Q You' ve reviewed this report before?

A. Yes.

Q Do you agreed with the Inpression that is

stated on the second page?
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A. Yes.

Q Ckay. Now, Doctor, did you review the MR
from January 2, 20207?

A. Yes.

Q. Patient A --

A Did you nmean the CT scan?

Q. The CT, yes.

A Yes.

Q Do you agree with the Inpression fromthis
report?

A. No.

Q. Why don't you agree with it?

A. | believe on the report he nmentions a
T9-T10 | am nectony. The |am nectony is actually at
-- it's a wide | am nectomy, T10-T11, that extended
to the T9 level. So it don't describe it.

If you | ook at the sagittal imge, there's
actually levels on that film It's partially above,
and so the |lam nectony is at the T10-T11.

Q. And did you review an MRl of the thoracic
spine from-- the report from February 4, 20207

A. Sorry. |I'm 1l ooking through here.

MS. THOMAS: Do you have a Bates nunber?

MR. SHOGREN: No. It's a couple pages

after the |l ast one | referenced.
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MS. THOMAS: Is it in the Board's
exhi bits?

MR. SHOGREN: This one, | don't believe
that it is.

MS. THOMAS: Wuld you like me to put

Exhi bit B on the screen or -- | don't know if you
can take control of it if | share it.
MR. SHOGREN: [|I'mtrying to |ook at the

February 4, 2020, MRI.
BY MR. SHOGREN

Q Doctor, you did review an MRl from
February 4, 20207?

A. | did. | don't have the report in front
of me, but | did reviewit.

Q Do you recall if you agreed with the
report or not?

A. Can you tell me what the inpression said?
"1l go -- | believe I did, but I -- 1| think I did.

Q. | can read the | npression. Number 1,
"Post-operative changes from | am nectony at T9 and

T10. There has been interval renoval of the spinal

har dwar e. "
A Yes.
Q Do you agree to with that inpression?
A. Do | agree? | don't agree with the
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| am nectonmy site, that the | am nectony was T9-T10
and T10-T11, or if it was nore T10-T1l1l and parti al
T9.

Q And then the second numbered | npression
iIs, "There is severe canal stenosis at T10-T11,
secondary disc protrusion of scar tissue fromthe

| am nectonmy at T10."

A. Agai n, you know, | don't have it in front
of me, but, yes, you may have -- it was postop, soO
there could be swelling in the scar tissue. | don't

have in front of ne.

Q. Do you agree that that patient had
conti nued stenosis, severe stenosis between Decenber
and February -- Decenber of 2019 and February of
20207

A. Not at the level of the spinal surgery.

Can | clarify some of the reports to you?

Q. Yes.

A. Ckay. You know, we're going many
different hospitals, many different radiol ogists,
and so | want to try to be clear here.

This patient has a congenital anomaly that
I's unusual, that's why have thrown a | ot of the
doctors who are | ooking at it, and they don't have

t he whole history, and so they don't -- so they're
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reading it incorrectly.

So when you | ook at ny report that | read,
| read it, it was done at an outpatient facility
where for all thoracic spine, we use a |unbar spine
scout. We don't use a cervical spine scout. All
magnets are different, that's how we've established
t he magnet, and that was actually used at the
request of the spine surgeon because they like to
al so count down fromthe | unbar spine.

So when | | ooked at the MRI of the
t horacic spine at eastern, the level that I'm
counting calling the stenosis is actually one |evel
above where the severe stenosis was.

The ot her -- you can | ook at ny report,
there is artifacts so evaluation of a signal in the
cord is difficult, and that's because our eastern
magnet or the eastern MRl is the oldest MRl so the
resolution is lower. And so | can't even -- | don't
even see a sign of surgery, or | could even tell the
surgery was done because the resolution. And |
didn't have any history on the patient at that
point. The area of stenosis was a |evel above.

Now, if you | ook at the patient, this
pati ent has got congenital spinal stenosis and have

got significant stenosis throughout the |umbar spine
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and the thoracic spine.

So -- but what tells us is the whole
kyphopl asty or vertebroplasty MRl that is done
bef ore Dr. Khavkin's surgery, that's done at Spring
Val | ey Hospital. Spring Valley Hospital has a
t hree-step magnet, which is the nost powerful magnet
and the nost resolution, so you see the nost and
best on that magnet, especially if the patient has
noved. If the patient is in pain, they're noving,

t hings get very blurry for us. |t becones inportant
we have the whol e picture.

So on that MRI, the two things we see
clearly is, one, the stenosis, one |level above where
t he osteophyte was which is where the stenosis was,
I's gone. But nore inportantly, the swelling has
gone.

And actually the area that | read as
stenosis, just three, two nonths, a nonth before
t hat, does not | ook that bad, and so that's based on
the type of magnet and the inmaging resol ution.

So if you look at the -- | believe it was
t he June 4 kyphopl asty, the June 4, 2020 MRI, and
| ook at the preoperative MRI, that tells you that
the stenosis is resolved and the edema has resol ved.

But there's a lot -- in between, depending
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on all of us reading different, there's a | ot of
confusion as to where the levels are, and so that's
why it's hard to tell

The other thing | would tell you is that
the | am nectony, some can be difficult to see on an
MRl because MRI is not very good for both. CT scan
I's where you see the | am nectony the best.

Q One | ast question: In your opinion, would
you have done anything different than what Dr.
Schneier did with Patient A regarding treatnment and
care?

MS. THOMAS: Objection. This witness is
not a neurosurgeon.

Are you asking himto opine on a
neurosurgery that he doesn't perforn?

MR. SHOGREN: |If he can't opine on that, |

will w thdraw my question.
HEARI NG OFFI CER BURCHAM |' m not sure
whet her you're waiting for me to say sonething. |If

he has an opinion within the scope of his expertise,
he can give it to us, but it's pretty clear he's not
a neurosurgeon, not an orthopedic surgeon.

So within the scope of his expertise, if
he has an answer to that, I'd like to hear it, if

you want the question. You can w thdraw the
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guestion, of course.
MR. SHOGREN: | withdraw ny question. |
have no further questions.
HEARI NG OFFI CER BURCHAM  Okay. Redirect?
MS. THOMAS: | just have a couple
fol |l ow- ups.
HEARI NG OFFI CER BURCHAM Go ahead.
REDI RECT EXAM NATI ON
BY MS. THOMAS:

Q To clear up any confusion about earlier
testinony, isn't it true that radiol ogists that
solely review i maging are not providing treatnent to
a patient?

A. That i1s correct.

Q Isn't it true that all of the cord edem
for which the urgent operation was required on
Decenber 31, 2019, had resolved by June 4, 20207

A. That is correct.
Q And as a neuroradiol ogist, you review
films and i mges, just |ike those taken in this

case, to help determ ne what | evel has the nost
serious pathol ogy; correct?

A. That is correct.

Q And it is your opinion to a reasonable

degree of nmedical probability and nmedical certainty
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that Dr. Schneier treated the urgent pathol ogy and
that there was inprovenent, as denonstrated on the

June 4, 2020, MRI at the thoracic spine?

A That is correct.
Q. Thank you.
MS. THOMAS: |'ve got nothing further.
HEARI NG OFFI CER BURCHAM  Thank you,
Doctor. Appreciate your tinme and your input. Thank
you.

W tnesses is excused.

Ms. Thomas, next w tness?

MS. THOMAS: Are we good on time? I|I'm
sorry. Can we go off the record?

HEARI NG OFFI CER BURCHAM  Off the record.

(Off-the-record discussion.)

HEARI NG OFFI CER BURCHAM  All right, Ms.
Thomas, carry on.

MS. THOMAS: All right. | amready to
call Dr. Schneier.

HEARI NG OFFI CER BURCHAM  All right.
Doctor, would you please state your nane for the
record, and then the court reporter will swear you
in.

THE WTNESS: |Ira M chael Schneier,
S-C-H-N-E-1-E-R. Colloquially, Mchael.
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MS. THOMAS: All right. In an effort to
try to speed things up, I'mgoing to go ahead and
show Dr. Schneier what's been admtted as Exhibit Q
his curriculumvitae.

DI RECT EXAM NATI ON
BY MS. THOVAS:

Q Doct or Schnei er, does your curriculum
vitae accurately set forth your education?

A. Yes.

Q And is there anything that's not on your
curriculumvitae, any activities that have occurred
since then that are worth noting?

A. In conjunction with the trauma center at
Sunrise Hospital, | amgoing to be a principal
I nvestigator on confluence injury in spinal cord
infjury with vertebral artery injury, high cervical
spine injury, and | was apprised |ast week that is
now going to be a nulti-site, national study as
wel | .

Q. And could you just give us briefly the
hi ghl i ghts of your education, training, and
experience?

A. NYU Medi cal School, graduated in 1989.
Fell owship in -- sorry. Neurosurgical residency

training at Einstein medical college. Wn sone
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research awards in New York State, New York City
environment. Then did a fellowship at University of
New Mexi co. Then when the chairman went on to
become the chairman at the Cleveland Clinic, | was
the director of trauma and spine services at the

Uni versity of New Mexico for several years.

Q And isn't it true that this surgery
performed prior to i mge-gui ded capability at
Sunrise Hospital, that spine surgeons would count
fromthe | owest rib and then identify the |evel of
i nterest by fluoroscopy when counting vertebrae?

A. Yes.

Q. Isn't it true that spine surgeons can also
use | unbar sacral segnmentation as a | andmark when
counting vertebrae?

A. Yes.

Q In your fellowship in New Mexico at a
multi-site trauma center, both of these nethods
woul d be appropriate for localization for |evel?

A. Yes.

Q But you al so have a clinical acunen that
you use intraoperatively and that you used in this
case?

A. Yes, m' am

Q You used the anterior osteophytes?
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A. Yes.

Q In this case, do you find -- in this

patient's case, do you find the normal |evel above

t he pat hol ogy and work down?

A. Yes.

Q And "normal " nmeani ng where the spinal cord

has norml di aneter?

A. In this case, yes.
Q This has all been under a m croscope?
A. It's my aptitude utilized after the

m croscope, Yyes.

Q. So as you're follow ng the spinal

cord, at

some point does it go fromnnormal to abnornmal ?

A. Yes, in this case.

Q In this patient, what did you identify as

abnormal during this process?

A. In ny office report, | did note the

findings, but fromrecollection, the patient had a

severe constriction -- conpression of the spinal

cord froman atypical calcified |Iiganent and facet,

which is a joint -- facet, F-A-C-E-T -- facet joint

encroachi ng and conpressing the spinal canal and the

spi nal cord.

Q And this was relatively unusual enough for

you to send it to pathol ogy?
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A. Yes.

Q What did you do next?

A. Under -- just for the record, an accurate
m croscope has at |east 300, if not greater,
magni fi cati on. Loop magnification, which the
Board's expert, has three and a half magnification,
so there's a differential.

But follow ng the conpression of the cord,
a mcrosurgical technique was utilized to norselize
t he bony spurs or invagi nated overgrowth of atypical
calcified ligaments and joints that was conpressing
the spinal cord fromits normati ve anatom c phase to
a two-di nensional conpressed structure.

And once released fromthat, | foll owed
that distally to ensure that there was no further
conpression or constraint on the spinal cord or
t hrough the cerebrospinal fluid flow. | could see
t he pul sations of the spinal cord. And also
i ntroduced various instruments bel ow the | evel of
| am nectony to ensure that there was no ot her points
above and bel ow t he deconpression that showed
evidence of constriction and constraint to the
severe cerebrospinal fluid flow or cord conpression.

Q And after releasing the cord, did you

visually see any differences?
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A. The cord expands. And just for the
record, with expansion of the cord and especially in
cases of spinal cord edemn, there's always a risk of
i ntramedul l ary or intraparenchymal henorrhage, but |
could see the cord expand and pul sate, which would
be a sort of clinical sign against any evidence of
henor r hage.

Q In this case, within the exhibits and
listening to the testinmony today, there's been
several inconsistent imaging reads by the
radi ol ogi sts involved in the patients pre- and
post - operative i mgi ng.

Woul d you agree?

A. Correct.

Q According to sone of them vyou perfornmed
this procedure at T10 to T11.

You' d agree?

A. Correct.

Q There are sone counting fromthe cervi cal
spi ne downward that suggests the procedure was
perforned at T9 to T 107

A. Correct.

Q. Earlier I was -- when | was asking Dr. Goz
and Dr. Agarwal questions, you saw me show themthe

bef ore- and-after i magi ng?
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A. Correct.

Q And woul d you agree that the imging
showed i mprovenent from Decenmber 31, 2019, to
June 4, 20207

A. | think we're all in agreenment on that.

Q And it inproved because you treated the
patient's pathol ogy?

A. Correct.

Q So whet her we go with your account, the
radi ol ogi st readi ng the |unbar inmaging in
Decenber of 2019, or even Dr. Hoque's count on
June 4, 2020, in performng the kyphopl asty, we can
see that there is nultiple sources of evidence that
suggests that this procedure was perforned at the
appropriate levels for relief of the spinal cord
edema, as read on Decenber 27, 2019, and on the
June 4, 2020, kyphoplasty?

A. Yes.

Q |s there any | andmarks on this patient's
I magi ng that did not change regardl ess of the
vertebral counts that was used?

A. The ventral osteophyte one |evel bel ow the
area of the coarctation of the cord, or edema of the
cord as noted by the radiologist, was a fixed

| andmar k that could be used as a reference point of
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| ocal i zati on.

Q And regardl ess of any vertebral counts
used, you operated at the |evel of the nost enmergent
pat hol ogy; correct?

A. Correct.

Q And that was the constricted edemat ous
portion of the cord?

A. The answer to that is yes, but there was
al so edema and constriction above the |evel --
whet her | abeled T10-T11, T11-T12, there was al so
significant arthritic pathology simlar to that
| evel of the edema in the cord.

Q The purpose of the surgery was to
deconpress the spinal cord?

A. To relieve the venous congestion cl oggi ng
the edema in the cord.

Q As you've heard, there's an allegation by
t he Board that your care of the patient resulted in
addi ti onal pain, disconfort, surgical procedures,
hospitalizations, and nmedi cal expenses. W're going
to break that down.

After your first surgery --

MR. SHOGREN: Objection. M sstates the
record (inaudible).

HEARI NG OFFI CER BURCHAM  \What ?
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MS. THOMAS: [|I'msorry. | didn't hear
you, Hearing Officer.

HEARI NG OFFI CER BURCHAM  The word was
"what." | couldn't hear anything nor could the
court reporter, fromwhat M. Shogren said. | don't
know, | don't know what he said. W don't.

THE REPORTER: M. Shogren, what was your
obj ecti on, please?

MR. SHOGREN: | believe the way the
guestion was worded, it's msstating the allegations
in the Board's Conpl aint.

HEARI NG OFFI CER BURCHAM Yes, counsel
asked that question. |Is there an objection?

MR. SHOGREN: Yes.

HEARI NG OFFI CER BURCHAM  Are you
objecting to the question?

MR. SHOGREN: Yes.

HEARI NG OFFI CER BURCHAM  Okay. On the
basis of what? The question was -- well, Ms.
Thonpson, can you repeat what the question was that
elicited the objection?

MS. THOMAS: Absolutely. Sure. 1It's no
problem | said: There is an allegation that your
care of the patient resulted in additional pain,

di sconfort, additional surgical procedures,
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hospitalizations, and nedi cal expenses. Let's break
t hat down.

After your first surgery, the patient
returned around January 22, 2020; correct?

THE W TNESS: Yes.

MS. THOMAS: Sorry. He asked ne to repeat
t he question so he could rule on the objection, |
bel i eve.

HEARI NG OFFI CER BURCHAM  Well, | didn't
even hear what the objection was.

MR. SHOGREN:. | think it's msstating --
the Conmpl aint alleges that Dr. Schneier departed
fromthe standard of care, commtted mal practice,
anong ot her counts.

HEARI NG OFFI CER BURCHAM Ms. Thonmms, are
you just reading the Conplaint?

MS. THOMAS: So, for whatever reason, the
Board chose not to make the Conplaint an exhibit to
their materials, and instead, as Exhibit 1 --

MR. SHOGREN: It's --

MS. THOMAS: COkay. M. Shogren, if | may
finish, I'll let you finish too. | think it's
difficult if we talk over each other for the court
reporter.

But for whatever reason, it was not nmade
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an exhibit to these proceedi ngs, and so |

off of the |anguage in the Board's Exhi bi

was goi ng

t 1, page

NSBME 001, paragraph 5: Your care of the patient

resulted in additional pain, disconfort,

addi ti onal

surgi cal procedures, hospitalizations, and nedi cal

expenses.

MR. SHOGREN: | would say that

that's not

part of the Board's Conplaint. That's not

specifically stated in the Board's Conpl ai nt agai nst

Dr. Schnei er.

HEARI NG OFFI CER BURCHAM It was stated in

ot her docunents. Let's quickly go -- can you

qui ckly go through this, Ms. Thomas?

MS. THOMAS: Yes. So if M. Shogren's

position is that's not an all egation nmade agai nst ny

client, I'"mhappy to nove on. | just don't want

that to be taken into consideration if that's not an

al l egation that they are any | onger maki ng agai nst

my client.

HEARI NG OFFI CER BURCHAM  Comment ,

M. Shogren?

MR. SHOGREN: At this point, |
obj ecti on.

HEARI NG OFFI CER BURCHAM  Okay.
M. Thomas.

wi t hdraw ny

Carry on,
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MS. THOMAS: Thank you.
BY MS. THOVAS:

Q And you answered yes, that you saw the
pati ent somewhere around January 22, 2020.

After your initial care of this patient in
Decenber, the patient had undergone a hip reduction
for displaced prosthesis; correct?

A. Correct.

Q. He had a revisit -- or revision surgery
related to his hip?

A | think he had a cl osed reduction
initially -- this is surmsed -- and then eventually
that failed and underwent a hip revision surgery.

He had two procedures.

Q And he had a history of hip and knee
| ssues?

A. Correct.

Q Did he have any bowel or bl adder

i nconti nence when you saw himin January, 20207?

A. No.

Q. Any Lhermtte pain?

A. Lhermtte?

Q Lhermtte-type pain?

A. L-H-E-R-M | -T-T-E, no.

Q. Did he have distal notor novement in his
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feet and toes?

A. Yes.

Q This is consistent with healthy function
of the spinal cord?

A. It's distal conducting through the spinal
cord to the peripheral nerves, yes.

Q He had continued restriction on his |eft

knee extension?

A Yes.

Q A problem that preexisted your treatnent
of hinP

A. Yes.

Q There's an allegation that there was a

medi al breach of a left T9 screw. Forgetting the
semantics regarding T9 or T10 for a nmonment, let's
focus on the nedial breach of a pedicle screw
al l eged to have projected 50 percent into the |eft
| at eral aspect of the central canal.
Was there any evidence of CSF | eak?

A. Yes.

Q. For the record, what is CSF?

A. Through the fluid, which is the
differential between arterial pressure metabolism
and venous pressure.

Q. And so the absence of a CSF |leak is
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significant because why?

A. | f you had a 50 percent breach of the
canal, you would have had to have violated the
spi nal canal, and cerebrospinal fluid would be
| eaki ng out. That woul d be pathognonmonic for spinal
cord injury, findings would be apparent. Not
radi ol ogy's finest monent in a very difficult case.

Q So and you used neuro -- intraoperative
neuro nmonitoring during your second surgery;
correct?

A. Correct.

Q. And that intraoperative neuro nonitoring
woul d have shown a breach if there had been one?

A. Correct.

Q. Did the intraoperative neuro nonitoring
show a breach?

A. No.

Q Did you use ball-tip pal pation?

A. Ball-tip probe is a blunt instrunent used
for pal pation, yes.

Q I's there any evidence of pedicle breach by
ball-tip pal pation?

A. No.

Q You al so visualize the absence of a

pedi cl e breach intraoperatively?
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A. Correct.

Q There was never any evidence of CSF | eak
and fluid | eak on any CT scan?

A. Correct.

Q. WAs the patient conpliant with physical
t herapy?

A. Not to nmy know edge.

Q Was the patient conpliant with any patient
rehab?

A. Not to my know edge.

Q And due to reports of pain, he required
anesthesia for his MRls, and you advocated for the
same, including with his orthopedic surgeon, for his
hi p-rel ated i ssues?

A. Correct.

Q Your surgery relieved the spinal cord of
its constriction at that |evel?

A. Yes.

Q The patient's anbul atory status was
limted by the constructure and his knee and

di spl aced orthotic inplant; correct?

A. In my clinical opinion, it was the
di sl odged orthotic inplant that blocked -- it
limted -- it was painful to the patient and limted

hi s anbul atory status and | eft himunable to extend
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t he knee for quad, secondary to pain, not consistent
with long tract findings of a spinal cord
conmpression or injury.

Q And there was i nprovenment objectively
i dentifiable on the June 4, 2020, MRI, thoracic
Spi ne?

A. We all agree on that, yes.

Q You personally reviewed the nmedica
records related to his adm ssion, including the
hi story and physical, prior to your operation?

A. Yes.

Q. You personally reviewed the consent form
in this case?

A. Yes.

Q You personally reviewed the patient's
radi ograph prior to operation?

A. Yes.

Q You had a personal discussion with the

patient before he underwent anesthesia?

A. Yes.

Q You personally marked the intended |evel?
A. Yes.

Q You used intraoperative radi ographs?

A. Fl uor oscopy.

Q And this patient inmproved -- the pathol ogy
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| nproved after your procedure?
A. Yes.
MS. THOMAS: | have no further questions.
' msorry. Strike that.
One nore.
BY MS. THOMAS:
Q And the procedures that you perforned on
this patient nmet the standard of care to a
reasonabl e degree of nmedical probability and
certainty?
A. Unequi vocal |l y.
MS. THOMAS: No further questions.
HEARI NG OFFI CER BURCHAM  Cr oss-exanf
MR. SHOGREN: | have a couple of quick
guestions here.
CROSS- EXAM NATI ON
BY MR. SHOGREN

Q Do you recall how many tinmes you saw the
patient?

A. | n what circunstance?

Q | n your professional capacity?

A. | saw the patient several times. | |ast

saw himas an outpatient and had himadmtted to the
hospital because | thought the patient was going

t hrough acute, unnonitored narcotic w thdrawal, and
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| was concerned for

Q
A.

Q

his we
What date did th
| don't

Do you renmenber

have t hat

'l -bei ng.
at happen?
in front of

when you | ast

pati ent
A. No.
Q Did you
2020,

regardi ng the stenosis?

see the patient after

January 23,
A. I

surgery?

can't recall if did. | bel

gone to rehab. | don't know if |

event .
what

Q. Do you recall conmpl ai nt

presented with prior to your Decenber,
surgery?
A. The outstanding conplaint is

inability to extend the knee.

saw him after

me.

saw t he

t he

i eve he had

t hat

t he patient
20109,

pai n and

Q Do you recall a conplaint the patient
presented to you prior to the January, 2020,
surgery?

A. |'"'msorry. | didn't hear your question.

Q You performed a surgery on Patient A on
January 23, 2020; correct?

A. Yes.

Q Were you aware of what the patient's

conpl aints were prior to that surgery?
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A. Again, it |ooked to nme as the patient was
goi ng through acute w thdrawal w thout nonitoring or
support, and was -- had discharged himself froma
facility and did not have supportive care and was
begi nning to fail for ADL. | had himadmtted to
Sunrise. He was anmbul atory at the tinme of
presentation to the office, wth bl adder/ bowel
function.

Q | n your experience, what are the typical
sympt onms of spinal stenosis?

A. The typical scenario of spinal stenosis is
associated with what we call "neurogenic
presentation," where there is anbulatory intol erance
over distance, and it's usually associated with
| umbar spinal stenosis, not thoracic spinal
st enosi s.

Q Do you recall after the Decenber 31, 2019,
surgery did the patient present any synptons of
t horaci c stenosis?

A. There is no classic description of
t horaci c stenosis synptons.

Q Did the patient present synptons after
Decenmber 31 of stenosis?

A. Vague, unclear -- the short answer is no.

Q All right. G ve nme one second.
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|C s Exhibit 2, page 13, the fourth
par agraph, which starts with "Dr. Schnei er prepared
his conplication report.” "The patient is
conmpl aining of left |ower extremty pain."
A. Do you want to read forward?
MS. THOMAS: |s there a question?
BY MR. SHOGREN:
Q | s that statenent accurate that the
patient now conplained |left |lower extremty pain?
A. |'msorry. WAs that left |lower extremty
pain with the left quadricep pain, the left hip

di sl ocati on?

Q | was referring to the statement. Wuld
you say that's not -- is that a synptom of stenosis?
A. Not necessarily. Not pathognononic.

Q. Can you repeat that |ast part, please?

A. Pat hognomonic, P-A-T-HHOGN-OMON-I-C.
Not unique to or specific for.

Q. Woul d you agree after December 31, 2019,
the patient continued to have severe stenosis?

A. No.

Q Do you think this contradicts various MRI
statenments that you reviewed after --

A. Dr. Agarwal was trying to -- to educate us

that there are nultiple sites with multiple
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radi ol ogi sts wi t hout conparison of studies that my
-- subjective to reads of studies that may or may
not be causative to any other prior study, so
"severe," "significant," "mld," "noderate" are al
subjective terms that | defer to the radiol ogi st who
reads the report.

Q | n your opinion, what does severe spi nal
stenosis entail?

MS. THOMAS: | just want to object that
this exceeds the scope of the direct exam nation,
the Board |listed and chose not to call Dr. Schneier
in their case in chief, and so should be [imted to
a proper and limted cross-exam nati on.

HEARI NG OFFI CER BURCHAM | think this is
wi thin that scope. Overrul ed.

W t ness can answer .

THE W TNESS: Yes. |If you can repeat
t hat ?

THE REPORTER: If | heard it correctly,
Doctor, the question was: |In your opinion, what
does severe spinal stenosis entail?

Is that correct, M. Shogren?

MR. SHOGREN: Yes.

THE W TNESS: An arthritic condition.

MR. SHOGREN: No further questions.
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HEARI NG OFFI CER BURCHAM Redirect ?

MS. THOMAS: Not hing further.

HEARI NG OFFI CER BURCHAM  Doctor, you are
relieved fromyour w tness duties, but obviously
free to stay.

Ms. Thomas, anything further on your end
of things?

MS. THOMAS: No further w tnesses for us.
We rest.

HEARI NG OFFI CER BURCHAM  Any rebuttal at
all, M. Shogren?

MR. SHOGREN: No rebuttal.

HEARI NG OFFI CER BURCHAM  All right. I
know Ms. Thomas would |ike to make a cl osing.

M . Shogren, you as well.

Are you ready to proceed, do you want to

take two m nutes to gather your thoughts, or are you

ready to go?

MR. SHOGREN: |'m ready to go.

MS. THOMAS: Okay. Go ahead and I'Il1l be
ready.

MR. SHOGREN: Okay. I1'Ill try to keep this

brief and given the time right now being a little

| ater in the day.
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CLOSI NG STATEMENT
BY MR. SHOGREN:

On behalf of the Investigative Commttee,
l'd like to thank everyone involved in today's
heari ng, Hearing Officer Burcham Ms. Court
reporter, Dr. Schneier, counsel for your good work
and your presentation. | would also like to thank
all the witnesses for their time and consideration.
| think everyone made nodifications to their
schedul es to be here today, so | do thank all of
t hem

As | mentioned in nmy opening statenent,
we're here to present evidence so the Board can
determne if Dr. Schneier violated the Medi cal
Practice Act.

You heard today, the IC presented
testinmony fromtheir expert witness, Dr. Goz, who
reviewed this case. He reviewed thousands of pages
of documents regarding the care provided by Dr.
Schneier to Patient A

Dr. Goz, as he stated, has significant
experience as a spinal surgeon hinself, he has
performed hundreds of surgeries, perfornmed surgery
simlar to what Dr. Schneier performed on Patient A.

He opines that Dr. Schneier departed fromthe
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standard of care here and failed to appropriately
address Patient A's continued spinal stenosis.

| think the issue here is that Patient A
presented with severe stenosis starting from at
| east December 31, 2019, until at |east February,
2020, perhaps |onger, Patient A continues to have
severe stenosis.

The pat hol ogy, according to Dr. Goz when
he testified, Dr. Schneier did not address this
after multiple tinmes of seeing patient and
perform ng surgery on Decenber 31, 2019, and then a
follow-up in January, 2020.

There were multi MRIs and CT scans and
reports that showed that the patient continued to
have stenosis. Also Patient A was presenting
synptons that showed that he continued to suffered
problenms fromthis pathol ogy, and this went
unaddressed by Dr. Schneier at the correct |evel.
This was over the course of several nonths as well.
Dr. Schnei er had opportunity to correct it. There
was a continual failure to exercise due diligence
and skill.

So specifically with regards to Count | of
t he Conplaint, Dr. Schneier did not followthe

standard of care and commtted mal practice. Also,

Page 238

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

Count 111, he failed to continually exercise skil
and diligence regarding failure to address the
severe pathol ogy. The pathol ogy was not treated
regardl ess of what, technically, the |evel of

t horacic spine this occurred at.

Therefore, | think the exhibits admtted
here today, along with the testinony given that
support the allegations of mal practice and the
continued failure to exercise due diligence.

On behalf of the Investigative Commttee,
we ask the Board to consider the record presented
here and render the appropriate findings and
di sci pline.

Thank you.

HEARI NG OFFI CER BURCHAM  Thank you.

Ms. Thomas?

MS. THOMAS: Thank you.

CLOSI NG STATEMENT
BY MS. THOMAS:

Likewise, I'd like to thank all the
partici pants today as well, especially Madam Court
Reporter, who's been a marathon participant getting
us through this and staying | ate.

The Board has nmade several allegations

t hat they have not established against Dr. Schneier.
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First and forenost, the Board's Conpl aint alleges,

Count |, mal practice, Count 11, failure to maintain
conpl ete medi cal records, and Count IIl, conti nual
failure to exercise skill or diligence.

Wth regards to Count 11, the Board's

expert, Dr. Goz, testified, "The records are
conpl ete and appropriate.” As a result, we would
nove for a directed verdict on that issue, that the
Board has not established Count II, and, in fact,
its own expert witness has resolved that count in
favor of Dr. Schneier.

Wth regard to the remai ning all egations,
| would |like to note that, despite the relaxation of
the rules of evidence and procedures in an
adm ni strative proceeding such as this, there is
still an evidentiary burden that the Board nust
carry. And through nedical consultation and issues
related to the standard of care, nust be established
to a reasonabl e degree of medical probability, the
Board did not offer any testinony or opinions today
stated to a reasonabl e degree of medi cal
probability.

Dr. Goz never used those words, nor were
opi nions to that degree elicited fromhim His

opi nions at tinmes were that he could not nmake a
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deci si on one way or the other. They were tentative,
t enuous, and, in fact, he never once stated where an
appropriate | evel surgery should have been
perfornmed.

In fact, he agreed unequivocally with the
statenment in the June 4, 2020, MRl of the thoracic
spine interpreted by the radiologist that stated
that there was no abnormal intensity -- signal
intensity within the spinal cord. He agreed that
t he edema that was present on the Decenber 31 -- the
Decenber 30, 2019, thoracic MRI had inproved and
resol ved.

Dr. Agarwal testified to a reasonable
degree of nedical probability that the area of the
nost severe pathol ogy was treated successfully and
| nproved by the surgery performed by Dr. Schneier.

Al'l of the witnesses today agreed that the
pat hol ogy was the edema and the constriction. This
is a case involving a congenital stenosis in the
cervical, thoracic, and lumbar spine, a condition
that this patient was born with, a condition that
operated at every |evel.

The witnesses in this case agreed that the
radi al -- radiographic nunbering was anbi guous

t hroughout the report.
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| asked Dr. Goz, who holds hinmself out as
an expert in spine surgery as well as having
trai ning and conpetency in neuroradiology, if he
could -- if he could review and interpret inmages.

He said yes. He was unable to do so. He was given
an opportunity to |look at the totality of the inmages
on each series that was discussed today. He was
unable to do so. That testinony resolved in favor
of Dr. Schneier.

The testinony related to the standard of
care applicable at the time of Dr. Schneier's
surgery denonstrates that Dr. Goz is not an expert
and that he is not qualified to opine on the
standard of care in Decenber, 2019, because he was
not qualified to performthe procedure at issue.

You must have the qualifications to
performthe procedure at issue at the tinme it was
performed in order to opine on the standard of care.
This would be akin -- and this is an extrene
exanple -- to providing a stick in the nmouth to bite
on and |liquor before the advent of anesthesi ol ogy.
That was the standard of care before anesthesia was
avai l able for procedures, but that is not the
standard of care now that things have advanced and

nodern medi ci ne provided for the use of anesthesi a.

Page 242

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200




© 00 N o 0o b~ wWw N PP

N N DN NN P P P P PP PP R R
o A W N P O © 0 N O O b W N +— O

CORRECTED COPY

To say that sonebody violated the standard
of care requires evidence and opinions stated to a
reasonabl e degree of medical probabilities. What
t he evidence showed today was that Dr. Schneier
performed at conplete T10-T1l1l | am nectony. There
was no wrong-level probable surgery.

The medi cal reports and records were
confusi ng because thoracic CT and MRl count spinal
| evels fromthe top down and yield a different
result fromcounting fromthe sacrum up, as what had
been done for the lumbar MRIs and X-rays and
I nt raoperative fluoroscopy. Counting from above
yi el ds one's higher spinal |evel conpared to
measuri ng bel ow.

Most surgeons preferred counting from
bel ow and identifying the sacrum or | owest ribs
because these are bony structures that are easily
identified at the time of surgery using fluoroscopy.

This is particularly difficult because the
unrebutted testi nony established that this patient
had variant spinal anatony, including conplete
sacralization of the L5 vertebrae to the S1
vertebrae.

The | am nectony was successful as

denmonstrated by the resolution of the cord signal
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changes in the | ower thoracic spine. The patient's
need for additional |am nectomes is not unusual for
a patient such as this one who has congenital spinal
stenosis in all levels of the spine: cervical,
graphic and lumbar. Which Dr. Goz agreed was
unusual and not common, particularly in the setting
of a 49-year-old man.

The patient had bilateral hip replacenents
t hat were conplicated by a left hip dislocation and
a flex arthritic left knee that inpacted his gait.
These gait abnormalities seemto be alluded to or
inplied to be related to the surgery perfornmed by
Dr. Schneier, but the subsequent operating
neur osur geon, Dr. Khavkin, docunented several
physi cal exam nations with the absence of any
abnormal neurol ogical findings. There is no
evi dence of any permanent neurol ogical deficit.

Dr. Schneider treated the nost urgent
| evel of pathology in this patient, and that
pat hol ogy was objectively inproved, as identified by
subsequent interpreting radiologists. And
admttedly by Dr. Goz hinself, there was an
| nprovenent .

It is inportant to note that there are

several providers in this case that interpreted the
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vertebral counts in the same manner as Dr. Schneier.

There exists other reports that provide a
di fferent count, counting fromthe next stem from
t he cervical spine stem

Dr. Goz conceded and offered testinony
t hat when there is anmbiguity in counting, it's
| nportant to treat the pathology. And, again, he
did concede in his own testinony that the pathol ogy
had been i nproved and resol ved.

There is no wong-|level surgery, and this
patient's condition inproved. The spinal cord
signal was gone on subsequent i magi ng.

In order to say that a provider did not
meet the standard of care or commtted nmml practice,
t hose are opinions that require expert -- conpetent,
gqual i fied, expert support stated to a reasonable
degree of muscle probability. These are inportant
nuances that present procedural and substantive
rights to Dr. Schneier and nust be adhered to even
in the adm nistrative setting.

They have not been met in this case, and
this case should be resolved in Dr. Schneier's
favor.

There is nore than sufficient evidence to

all ow a reasonable mnd to reach this concl usi on,
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I ncl udi ng that expressed by a 20-plus-year,

experi enced neuroradi ol ogi st that denmonstrated

t hrough these exhibits admtted in this case that
t he pat hol ogy has unequi vocally inmproved since the
comm ssion of Dr. Schneier's first surgery.

Any del ay or healing restraint or
I nf | ammat ory process had resolved and cl eared up no
| ater than June 4, 2020, prior to the surgery
performed by Dr. Khavkin, the edema resolved on its
own, it required the construction being renoved, and
that is what Dr. Schneier did.

Thank you.

HEARI NG OFFI CER BURCHAM Thank you.

M. Shogren, real quick question, counsel
brought up, Count Il. | heard the sanme testinony
fromDr. Goz that counsel heard. That's no | onger
part of the case; correct? It's the nmedical
records. You didn't address it in there --

MR. SHOGREN: That is correct.

HEARI NG OFFI CER BURCHAM Ckay. All

right.

Ms. Thomms, you tal ked about a directed
verdict, in whatever order | conme out with, findings
and all, that is how Count Il will be addressed.

Anyt hi ng further?
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MS. THOMAS: Not from ne.
MR. SHOGREN: Not hing further.

HEARI NG OFFI CER BURCHAM  Heari ng not hi ng

further, we can go off the record.
Thank you.
(Hearing ended at 5:00 P. M)
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STATE OF NEVADA )
) ss.
COUNTY OF WASHOE )

|, BRANDI ANN VI ANNEY SM TH, do hereby
certify:

That | was present on May 28, 2025, for
t he hearing at the Nevada State Board of Medi cal
Exam ners, and took stenotype notes of the
proceedi ngs entitled herein, and thereafter
transcribed the same into typewiting as herein
appears.

That the foregoing amended transcript is
full, true, and correct transcription of ny
stenotype notes of said proceedi ngs consisting of
248 pages, inclusive.

DATED: At Reno, Nevada, this 14th day of
June, 2025.

/

BRANDI ANN VI ANNEY SM TH
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56:17 64.20 worded 223:10 163:9 243.6 45:19 48:17
86:787:19,25 | words 38:15 245:10 99:1.13.20
90:894:2,3,17 | 240:23 wshogren 2:6 101:14 113:14
95:1097:13,18 | work 19:14,17 X 122:7 123:4
104:17 106:16 44:25 104:20 X 3:141:7.10 174:7 181:8
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yield 243:9

yields 243:13
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NEVADA STATE BOARD OF MEDICAL EXAMINERS
9600 Gateway Drive
Reno, NV 89521
Edward O. Cousineau, J.D.

Executive Director

Rachakonda D. Prabhu, M.D.

Board President

July 12, 2021

Michael Schneier, M.D.
10105 Banburry Cross Drive, #445
Las Vegas, NV 89144

RE: BME CASE I
PATIENT:

Dear Dr. Schneier:

We have received information and a complaint regarding your medical treatment of the above named
patient. The complaint alleges your treatment and care of the patient may have fallen below the standard of
care which may have had an adverse impact on the quality of care rendered to the above named patient.

It is alleged:

1. On December 31, 2019, the patient underwent laminectomy surgery at T10/T11 to alleviate
pressure to the spinal cord.

2. The patient asserts the surgery was performed at T9/T10 with the screw placed in the spinal canal,
complicating the patient’s condition.

3. You failed to timely identify the misplaced screw and timely rectify it.
4. You failed to inform the patient the incorrect procedure was performed.

5. Your care of the patient resulted in additional pain, discomfort, additional surgical procedures,
hospitalizations and medical expenses.

According to these allegations, you may have violated the Nevada Medical Practice Act, Nevada Revised
Statutes, Chapters 629 and 630, and Nevada Administrative Code, Chapters 629 and 630 (NMPA).

In order to determine whether or not there has been a violation of the NMPA, please provide a written
response to each allegation noted above, including, as well as complete health care records for the
aforesaid patient[s]. Include copies of any imaging, x-ray or other films that were produced during
treatment of this patient. Please include any further information you believe would be useful for the Board
to make a determination in this matter. Please reply to this request within 30 calendar days.

Please return the health care records with the sicned Custodian of Records Affidavit, enclosed
herewith. If vou are not a custodian of the patient records. please indicate where the health care
records can be obtained.

The Nevada State Board of Medical Examiners investigates all information received concerning possible N
violations of the NMPA. We make no determination as to whether or not there has been a violation of the \:'
2

Telephone 775-688-2559 - Fax 775-688-2321 + www.medboard.nv.gov « nsbme@medboard.nv.gov \‘L
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NPMA until a thorough investigation is completed.

As a physician under investigation by the Board, you are required by the NMPA to provide the requested

information, and your cooperation is not subject to the whistle-blower protections provided to physicians
in NRS 630.364(3).

Please be advised that if the particular allegations referenced above did occur, and depending on the facts
and circumstances, then you may have violated the NMPA, specifically including but not limited to: NRS
630.301(4) and NAC 630.040.

Deputy Chief of Investigations
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The Investigative Committee of the Board of
Medical Examiners of the State of Nevada

* ok % W %
In the Matter of the Investigation of: )
% Case No. ININN
Michael Schneier, M.D. )
License No. 14728 ;
)

ORDER TO PRODUCE HEALTH CARE RECORDS

The Investigative Committee (IC) of the Board of Medical Examiners of the State of Nevada sends

greetings to:
Michael Schneier, M.D.

Pursuant to the authority of Nevada Revised Statute (NRS) 630.311(1), the IC directs you to
produce and deliver to the Nevada State Board of Medical Examiners, the materials as set forth in
this Order:

1. Properly authenticated and complete copies of any and all health care records of Patient:

I 010 January 1. 2019 through the present

date.

2. The name and contact information for any entity. facility. or person that you believe may

possess the health care records of Patient_m

January 1. 2019 through the present date.

Said records shall be provided to an investigator of the Nevada State Board of Medical

Examiners within 30 davs of service of this Order (Investigation Division, Attn. Johnna LaRue.

CMBIL Nevada State Board of Medical Examiners, 9600 Gateway Drive, Reno. Nevada 89521).

Failure to comply and produce said records in the aforesaid manner may subject you to potential
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disciplinary action, to include a violation of NRS 630.3065(2)(a) and NRS 630.3062(1)(d); further,
the Investigative Committee may seek administrative sanctions as set forth in NRS 630.352.
Additionally, compliance with this order is deemed compulsory and shall not be deemed to

be cooperation subject to the protections provided to a physician pursuant to NRS 630.364(3).

Dated this 12th day of July 2021.

NEVADA STATE BOARD OF MEDICAL EXAMINERS
INVESTIGATIVE COMMITTEE

L/ M Med s>

Bret Frey, M.D., Chairman

Victor M. Muro, M.D., Chairman

Nevada State Board of Medical Examiners
Investigative Committee
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CERTIFICATE OF CUSTODIAN OF RECORDS OR MICHAEL SCHNEIER, M.D.

STATE OF NEVADA )
) ss.
COUNTY OF )
NOW COMES (name of custodian of

records), who after being first duly sworn, deposes and says:

1. ThatI am the (position or title) of

(name of company or employer) and in my capacity as
(position or title), | am a custodian of the records of
(name of company or employer).

2. That (name of company or employer) is licensed to do business as a
in the State of Nevada.

3. That on the day of the month of of the year , I received
an order for health care records in connection with the Nevada State Board of Medical
Examiners Case No.JJJJJ;l catting for the production of records pertaining tofj il

4. That I have examined the original of those records and have made or caused to be made a
true and exact copy of them and the reproduction attached hereto is true and complete.

5. That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis recited therein by or from information transmitted by a person
with knowledge, in the course of a regularly conducted activity of (name
of company or employer).

Executed on:

Date Signature of Custodian of Records

SUBSCRIBED AND SWORN to before me this
day of 5 D)

NOTARY PUBLIC in and for the
County of State of Nevada.

My commission expires:
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NEVADA STATE BOARD OF Please reply to Sacramento
MEDICAL EXAMINERS

August 29, 2022
Via Mail: JlaRue@medboard.nv.gov

Johnna S. LaRue, CMBI

Deputy Chief of Investigations

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

Re: BME Case _
patient: |

Dear Ms. LaRue:

As you know, we have been retained to represent Michael Schneier, M.D. in regard to BME Case
No.- involving the patient,_ The medical condition and history of
I s long, complicated and somewhat confusing, with several providers noting
inconsistencies in [ N SEJI reported functional abilities and the actual abilities witnessed
by the providers when IIIIIEEEE did not realize he was being observed.  Further, i
-had applied for Social Security Disability long before his care and treatment with Dr.
Schneier. To the extent feasible and based on the limited records available to Dr. Schneier, the
medical condition and issues pertaining to _ are set out below.

Records of University Medical Center

The earliest records which we have access to are from a hospitalization at UMC from October

21-23, 2019. He presented to the ED c“ np lﬁlmng of bilateral hip pain and “r1g1d1ty” in the
CARSON CIIY SRCRAMENTO LAS VEGAS
800 East College Parkway 1755 Creekside Oaks Drive, Sute 240 501 South Seventh Street
Carsan City, NV 89706 Sacramento, CA 95833 Las Vegas, NV 89101
Tel: {775) 772-8016 Tel: (916) 492-2000 Tel: (702} 387-8633
Fax: (916) 492-2500 Fax: (916) 492-2500 Fax: (702) 387-8635
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Johnna LaRue

Re: Board v Schneier
August 29, 2022
Page 2

lower extremities which he reported began “a few days ago” and he reportcd he was not able to
ambulate or flex his lower extremities on his own without assistance. || ad
undergone bilateral hip replacements performed by _ in 2018 and February of 2019.
He was seen in the ER at Sunrise Hospital (those records are unavailable to us currently) and
followed up with Dr. |l who noted no unusual findings on x-ray. _ reported
numbness and tingling at the plantar surface of both feet (? L3-4 innervation) and decrcased
strength in both lower extremities.

On examination, [l vw2s found to have 5/5 strength in dorsiflexion and plantar flexion
although there was “increased rigidity in the bilateral lower extremities with a reported inability
to flex his hips or knees.

There is an Addendum Report by ED provider_ in which the doctor noted a
report by JJJJJNNEIlith2t he had fallen on his belly. Now the patient reported some numbness
on the plantar surface bilaterally but no new weakness or numbness. His physical examination
finding are curious at best with an “inability to flex more than 30 degrces with very tense
musculature.

According to a note by Nursc [ KGTGcNGN T crorted that a week ago he went
to Sunrise, was told to follow up with his Ortho, and was given a walker. He reported 3 days of

“increasing lower extremity weakness, back pain and falls.”

Yet, the information given to the admitting physician, Dr. | N |} EElEEl differs significantly
from the information provided to Nursc [ lll. Dr. I rcported 2 wecks of bilateral hip
pain at 8/10 but reported he was “walking without any assistance” prior to admission. Dr.
I 2 1so noted that [ denics any recent falls”, does not follow up with primary
care and is “noncompliant with medications.” The doctor reported a past medical history notable
for “substance abuse”, chronic pain (including back pain) and opioid dependence. In fact, drug
screening at UMC was positive for cocaine, opiates, and THC. On examination, Dr. _
documented grossly intact sensation, 5/5 strength globally, and that otherwise Mr. Bickham was
“uncooperative with exam.”

A Physical Therapy initial assessment was performed by_ DPT who noted that
when asked about independent function prior to admission, the “Pt. was not forthcoming with
information.” When assessing the range of motion and strength of the lower extremitics, DPT
-noted 4/5 strength with rigidity and “inconsistent presentation” as to both legs. ]
I v 25 unsteady with his gait and walked on the tips of his tocs in a very uncoordinated
fashion.
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Johnna LaRue

Re: Board v Schneier
August 29, 2022
Page 3

On October 22, 2019, Dr. |l noted that - was “very argumentative and yelling
at [him].” That same day, Nurse ||| N |} N NEN:otcd that I wouldn’t

provide his home medication information correctly. Later notes from that day indicate
I v:nted an MRI for his hips which Dr. [JJijdid not fcel was indicated. In fact,
during the hospitalization there was no diagnosis or medical explanation identified for the odd
“rigidity” of the lower extremities and inability to flex at the hips and knees. (As noted during a
later hospitalization, there did not appear to be an organic cause for this odd presentation as il
I ¢ full range of motion when examined under anesthesia.)

During the hospital stay he was treated with IV and oral pain medications for his chronic pain
and opioid dependence. I s described as difficult, being very aggressive and
angry at times. [JJJJJJJ i was discharged on October 23, 2019, with placement at a skilled
nursing facility (Harmon Hospital) for further rehabilitation and outpatient follow up with his

primary care provider and orthopedic surgeon. According to _deposition
testimony, her husband left Harmon after only one day “against medical advice.”

Desert Springs Hospital — November 5, 2019

On November 5, 2019, an ambulance was called and | NEEllll was taken to Desert Springs
Hospital where a History and Physical was performed by Dr. | _

reported that he had been ambulating with a front wheel walker until “he fell about 3 weeks
ago.” He now complained of worsening leg cramping, back pain with radiculopathy and
weakness so he was unable to ambulate to the bathroom and reported frequent accidents/-
incontinence. On examination |l reported normal range of musculoskeletal motion with
no deformity. Lower extremity strength was 4/5 bilaterally with atrophy noted. Although |l

I dcnicd substance abuse, he again tested positive for cocaine, opiates, and THC.

A CT of the lumbar spine showed a disc bulge at the L3-4 level causing “severc left and
moderate right neuroforaminal narrowing.” There was a broad based bulge at L4-5 with
moderate narrowing. This was followed by an MRI of the lumbar spine which was interpreted as
showing severe left L5-S1 neural foraminal stenosis with moderate bilateral L4-5 and right L5-
S1 stenosis. Moderate spinal canal stenosis at L3-4, mild to moderate narrowing of the canal at
L4-5, and bilateral recess narrowing at L5-S1 was also reported.

In a progress note of November 6, 2019, Nursc |INEEBBBBN recorded that the patient
refused to sign the patient assistance agreement regarding fall prevention, refused a yellow gown
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Re: Board v Schneier
August 29, 2022
Page 4

and bed alarm. On November 7, 2019, Nurse YW ccorded that Security had been called
because of | bcing rude to the neighboring patient.

While the Rehabilitation Services attempted to fully assess ||l they were unable to do
so due to “increased muscle tone” on both lower extremities. In fact, Occupational Therapist

_ documents on November 6, 2019:

“Patient is hospitalized with inability to walk, lumbar stenosis, back pain, lumbar
radiculopathy. Patient noted to have hypertonicity with movement in trunk, but when
talking to therapist at the edge of bed, no abnormal tone was noted, patient able to lean
forward and place both feet on the ground with ease while talking to therapist.
Inconsistency noted with movement.”

On November 7, 2019, Physical Therapist _ reported similar inconsistent and
unexplainable findings. She reported:

“there are inconsistencies in pt presentation, (i.e. — Increased tone in BLE in bed, but can
sit [on] EOB, Great toes [bilaterally] curled up, but flexible and then able to keep relaxed;
sitting [on] EOB with {bilateral} knees well flexed; {bilateral] feet somewhat [plantar
flexed], but once standing, at neutral.”

I 2 discharged on November 7, 2019, to Horizon Health & Rchabilitation for
additional therapy with a diagnosis of acute on chronic back pain with mycloradiculopathy. Per
his wife, he also left that facility AMA after one day.

Machuca Family Medicine — 11/14/19

I p:cscnted for follow up “status post ED visit” due to inability to walk and back
pain. On examination the lumbar muscles were tender to palpation, bilateral straight leg raise
testing was positive and he was ambulating with a walker. He was given an injection of Toradol
and dexamethasone and a “referral to spine surgeon” with instructions to return in 2-4 weeks.
There is no indication which spine surgeon ||l was referred to or whether he ever
actually saw a spine surgeon. It does not appear that he returned until April of 2020.

Sunrise Hospital — 12/26/19
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I v s taken by ambulance to Sunrise Hospital for low back pain of 10/10 which
began that day. He felt like both legs froze and tensed up and reported an inability to walk for
the past 2 months. He reported that an MRI showed bulging discs at L3-L5 and caused sciatic
pain. He was noted to be taking Xarelto and Oxycodone 15 mg Q4h for pain at home and denied
having a PCP or Family Physician. He denied alcohol or recreational drug use. On
examination, ED physician Dr. _ documented no motor or sensory deficits.

He was admitted to the hospital by Dr. _ who again noted an inability to walk
for 2 months and worsening pain that day so he contacted his orthopedic surgeon who told him
to go to the hospital. (not clear when the conversation took place since he arrived at the hospital
shortly after midnight on 12/26) Upon examination, Dr. Jllinoted no sensory or motor deficits.
The plan was to admit, get an MRI of the brain, provide IV narcotics for pain and communicate

with orthopedic surgeon Dr. |||l

An MRI of the lumbar spine on December 27, 2019, was interpreted by Dr_ as
showing “no acute lumbar spine abnormality” and “severe canal narrowing at T11-12 with likely
cord edema at this level.” Yet, a thoracic spine MRI performed 3 days later on December 30th
was interpreted by Dr. INIIIlll s showing only “mild” central canal stenosis at T7-8, T9-10
and T11-12. Instead, Dr. - felt there was severe stenosis at T10-11 with abnormal cord signal
at that level and possibly at T7-8. In fact, Dr.-full report of the December 30, 2019, MRI
describes “posterior disc osteophyte complexes at T9-10 and at T10-11 with moderate to severe
T9-T10 and severe T10-11 foraminal stenosis.

On December 28, 2019, Dr. Schneier was asked to perform a neurosurgical consult on .
- Dr. Schneier noted he was asked to consult for “lower extremity weakness” and a
progressive decline in the ability to ambulate according to the patient. He noted a history of
presentation to multiple ERs with some “disregard to care”. || JJJJlj rcported 2 2 month
history of back and left lower extremity pain with ambulatory difficulty and “give away
strength” in the left leg. The patient denied claustrophobia but was demanding anesthesia for
MRI. Motor and sensory examination of the lower extremities was normal although there was
some question regarding _full cooperation with the exam of the left leg.

Dr. Schneier’s consult note includes the results of x-rays of the hips and pelvis and a lumbar MRI
which were previously performed. The left hip imaging did not show a dislocation although the
positioning was suboptimal and the patient could not tolerate additional imaging. The MRI of
the lumbar spine showed severe canal narrowing at T11-12 with likely cord edema. Dr.
Schneier documented discussing and reviewing the lumbar MRI with the patient and explaining
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the cephalad pole of the study suggested degenerative joint disease with slight gibbus deformity
causing central canal compromise and possible conus compression. The potential risks of
surgery were discussed including, but not limited to, paralysis, CSF leak, meningitis, death,
coma, vascular injury, misplaced hardware and the requirement of reoperation. Further MRI
imaging of the thoracic spine was ordered.

On December 29, 2019, a cardiology consult was performed by Dr. || i
anticipation of surgery._ again denied recreational drug use. She found that [l
I 25 an intermediate surgical risk with hypertension heart disease. Curiously, the exam
findings reported by [ JEJJllor December 29, 2019, are markedly different than those
reported by others. (Compare with December 30t findings by PA ||Jijbclow)

PA I portcd on December 30, 2020, that ||t his legs were

“very weak” and he wanted to proceed with spine surgery. She documented generalized
weakness and increased tone of both lower extremities. He could briefly lift the legs against
gravity and reported paresthesia and pain to light touch throughout both legs. She notes that she
discussed the thoracic MRI findings with Dr. Schneier and surgery “involving T10-12
laminectomy” was planned. She also documented reviewing the surgery and potential risks,

benefits and alternatives with_

On December 31, 2019, Dr. Schneier again documented discussing the potential surgery and
risks and complications with the patient and his family. The plan was laminectomy, with
possible facetectomy requiring pedicle screw fixation. _ agreed to attend inpatient
rehabilitation post-operatively. Once again, Dr. Schneir noted an “aggrandized exam” with [Jjjij

The Operative Report prepared by Dr. Schneier reported spinal stenosis at T10 and T11 as both
the pre-operative and post-operative diagnosis. Identification of a level in the thoracic spine is
recognized as difficult with surgery at the wrong level reported by approximately 50% of spine
surgeons. The reasons for this difficulty include “anatomical variations such as transitional
vertebrae, rib variants, hemivertebra, and block/fused vertebrae as well as patient characteristics,
such as tumors, infections, previous thoracic spine surgery, obesity, and osteoporosis™ according
to a recent published peer reviewed article. This can lead to variations in the identification of
levels in the thoracic spine were pathology exists. In this case, Dr. Schneier identified spinal
stenosis at T10 and T11 whereas the radiologist interpreted the MRI imaging as showing the
most significant stenosis at T11-12. Thus, numbering discrepancies are not uncommon.
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Dr. Schneier reports properly using fluoroscopy to identify the T12 rib and the T10-11 pedicles.
Unfortunately, it does not appear that this imaging was retained by Sunrise Hospital. Dr.
Schneier observed intraoperatively thickened ligament depressing the cord which he addressed
during the procedure. He performed widening of the canal bilaterally and personally observed
cord expansion and pulsation of the cord with decompression. Pedicle screws were placed and
intra-operative neuromonitoring confirmed that the screws did not breach the pedicle using
CMAP testing according to Dr. Craig Carroll.

PAC -reported on January 1, 2020, that_was no longer having spasms
and his legs were improved from prior to the operation. On January 2, 2020, | N 3 NN
reported that [l rcrorted he was doing better with increased movement and less leg
pain since Dr. Schneier’s surgery. He continued to have “increased tone” (rigidity) in the lower
extremities for which he was receiving baclofen.

Initially, the plan was to discharge _ for rehabilitation per physical therapy
recommendation on January 3, 2020.

On January 4, 2020, PAC IJEEEEEEEE (PA for physical medicine physician Dr. -
I crorted that the patient presented to the ED with a past history of L3-L5 bulging

disc and new 10/10 left hip pain. He reported feeling like both legs “froze and tensed up” and he
claimed an inability to walk for the past 2 months. The patient was seen by neurosurgery who
recommended baclofen and Decadron and cleared the patient for skilled nursing placement.
Subsequently, a physical therapist noted the left lower extremity was externally rotated and an x-
ray showed dislocation of the femoral head. Thoracic MRI was ordered and was interpreted as
showing mild T7-8, T9-10 and T11-12 central canal stenosis with severe narrowing at T10-11
and abnormal cord signal at T10-11 and possibly T7-8. Now, for the first time in any record
available, there is a report of thoracic pain in addition to lumbar pain and extremity pain. PAC
- reports that the patient was status post T10-11 laminectomy and cord decompression
with pedicle screw fixation. The patient now had acute hip pain secondary to dislocation.

Curiously, during this hospitalization, _ held the left knee in flexion but when the
knee was examined while Mr. - was under anesthesia, there were no restrictions to the
range of motion of the knee.

Dr. R rcrformed a consultation on January 5, 2020, in which he noted that
had been followed in his office and there were “occasional questions about instability in the left

NSBME 012




Johnna LaRue

Re: Board v Schneier
August 29, 2022
Page 8

hip” but no frank dislocation until now. He reports x-rays on 12/26 showed the hips in place but
a film on 1/3 showed the left hip to be dislocated. On examination eternal rotation and
shortening of the left leg consistent with a left hip dislocation and reduction under anesthesia was
recommended although he noted that revision arthroplasty may be needed.

Discharge was again planned for January 7, 2020, and _ was to follow with
Orthopedic Surgeon Dr. - in 1-2 weeks and with Dr. Schneier in 6 days. This was
delayed, however, as Dr. Bl noted recurrent dislocations in the left hip and performed a
revision total hip arthroplasty on January 9t.

returned to the hospital on January 22, 2020, and ED physician [ | NI
describes “bilateral lower extremity spasticity left > right with normal muscle strength and
sensation.” He noted that a CT showed possible pedicle screw breach and that Dr. Schneier was
contacted.

Dr. Schneier prepared his consultation report on the morning of January 23, 2020. In that report
he noted that | NIEEEE v 2s “status post thoracic laminectomy and pedicle screw placement
T9-T10 with laminectomy extending into the T10/11 disc space. The patient now complained of
left lower extremity pain with restriction in knee extension. The patient had no sensory deficit,
no motor deficit (5/5) and normal bowel and bladder control.

Dr. Schneier noted that he reviewed the CT scan and found no CSF extravasation and the thecal
sac was not impinged. He planned to take]jj i to surgery, removed the screws and get a
further MRI without the artifact caused by the hardware.

was readmitted on January 24, 2020. The records show a questionable report of a
pedicle screw entering the thecal sac. Repeat surgery by Dr. Schneier confirmed there was no
breach of the pedicle and the hardware was removed. [|ij2s noted to be doing better
and was preparing for transfer to skilled nursing but then experienced severe spasticity that
prevented any movement of his legs and prevented rehab.

On January 31, 2020, Dr. - prepared a consultation in which he noted_was
doing fairly well after the left hip revision and was standing and walking with a walker. He was

seen in Dr. office where he complained of pain in the knee and restricted movement.
Dr. noted that an MRI of the left knee “showed no structural change that would

explain his knee pain and contracture.”  Dr. _noted that there were no concerning
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findings on examination. Further, at the time of the revision surgery ( January 9, 2020) there was
no limitation to range of motion in the knee with 0 degrees extension and 120 degrees flexion.

On February 4, 2020, an MRI interpreted by Dr. _ described “post-operative
changes” from laminectomy at T9 and T10 with removal of hardware and “severe canal stenosis
at T10/T11 secondary to disc protrusion and scar tissue from laminectomy at T10.” It must be
noted that in the MRI performed at Sunrise Hospital prior to Dr. Schneier’s December 31
procedure, the most significant stenosis was identified at T11-T12. Now, Dr. Hardman describes
stenosis at T10-T11.

Dr. Schneier’s progress note of February 4, 2020, records that the patient was being evaluated for
inpatient rehabilitation but had to be able to perform 3 hours per day to meet criteria. He noted
that the thoracic MRI done that day did not show signal edema like the initial 12/31 MRI did.
There was no evidence of post laminectomy spondylolisthesis or a CSF leak. There was 5/5
strength in all major muscle groups of the lower extremities but Mr. -:ontinued to hold
his left leg flexed at the knee and claimed he was unable to perform knee extension.

A Discharge Summary was prepared on February 10, 2020, by Dr. ||l who noted that
I continued to report “back spasms” and remained weak. He was awaiting
placement at a skilled nursing facility which occurred on February 16, 2020.

On February 15, 2020, Radiologist Dr. describes “persistent cord compression at
T10-T11” similar to that described by Dr. due to “scar tissue” and Dr. Il reported
effacement of the dorsal CSF by enhancing granulation tissue. Dr.- reports “improved
patency of the central canal at T9-T10 and only “mild central canal stenosis without cord
compression” at T11-T12.

A progress note by Dr ||| jjroted that _

skilled nursing facility. A repeat MRI of the thoracic spine showed “significant spinal stenosis
due to scar tissue.” Neurologist Dr. ||| Q2RSS reported on February 16, 2020, that i}

-again reported spasms and leg weakness. On examination, he had normal strength in
the legs normal sensory function. Increased tone (rigidity) was reported. Dr. -noted that
after the hardware removal by Dr. Schneier, _was better and preparing for transfer to
skilled nursing. Over the past few days, however, he had a significant decline with severe
spasticity where his muscles are rock hard and unable to relax. This prevents movement and
rehab. She noted that the prior MRI of February 4t showed “seroma and scarring that may have
worsened over the past few days.

was going to be discharged to a
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According to the History and Physical prepared by Dr._ prepared on March 11,
2020, N :orted a “one-week history” of pain and that “on discharge in February he
was doing well and was able to ambulate on his right lower extremity as his left leg was in
permanent flexion. Over the past week he reports bilateral lower extremity spasms, weakness

and back pain.

A Physical Medicine and Rehabilitation consult was performed by Dr. || | Bl ‘ho noted

that_was “refusing therapy.”
_PAC noted that_ reported he had been doing well at home with

increased lower extremity strength and exercising several times per day. He reported that over
the prior weekend he developed increased muscle stiffness and spasms in both legs. He denied
having any back pain. He did report persistent numbness and tingling in the feet at the end of the
day.

On examination he had full strength in the right lower extremity and increased tone with
decreased strength in the right although he was now lifting the leg against gravity more easily.
During the hospital stay, they were trying to wean _ off of IV narcotics for discharge
home with outpatient pain management and neurosurgery follow up. During the stay he was
receiving Diazepam, Toradol, dilaudid and Oxycodone. He was discharged home on March 16,
2020, with instructions to continue with pain management.

B 2pril 21, 2020 & April 22, 2020

_ returned to this primary care provider for the first time since November
complaining he was unable to bear wight on the left leg and he could not fully extend his knee.
He reports he went to PT but they could not treat him due to severe nerve damage.

The following day, _ requested referral to a pain specialist. (no reason given why he
did not follow up with the prior pain management physician) He now reported pain in his spine
and legs which was constant and severe at 8-10/10. A referral was made to an unknown pain
management physician.

Dr._ - Clinical Neurology Specialists
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Dr. il s> I o» 3 occasions and performed EMG and NCV testing. He ordered
a further MRI of the thoracic spine. Dr. Il notes a history reported by | N NN of
inability to walk since approximately September of 2019. || vas 2 “poor historian”
and complained of “pain in the distal legs and feet.” On examination | Sl was found to
have intact sensation, but reduced strength (4/5 on right and 4-/5 on left) in the lower extremities.
On a subsequent visit he performed EMG testing which was normal. Nerve conduction
velocities were slowed in both legs indicating sensory peripheral neuropathy. There was no
evidence of motor neuron disease or myopathy. He planned to perform somatosensory evoked
response testing.

On May 18, 2020, the results of an MRI performed at Desert Radiology were reported by Dr. -

- He described severe endplate disease at T9-10 and T10-11. There was moderate
central canal stenosis at T9-10 (7mm) and severe central canal stenosis at T10-11 (6émm). He
was unable to identify abnormal signal within the cord.

Dr.- report of May 28, 2020, _reported consistent weakness in the lower
extremities with tightness and spasms. Evaluation of potential abnormal signal on the MRI was
difficult. Dr. | NGz reported that electrodiagnostic studies of the lower extremities did not
explain the degree of weakness and pain in the bilateral lower extremities. He later stated that
somatosensory evoked potential of the lower extremity was abnormal which he thought was “due
to thoracic myelomalacia.

Desert Springs Hospital

According to ER physician Dr.- _ reported back pain present since

December of 2019 which was constant and moderate. He also reported left foot numbness and
involuntary movement of the left big toe, a symptom never previously reported. Dr. -
physical examination was entirely normal except for reports of tenderness to palpation in the
lumbar spine.

was seen by Dr. _ on May 30, 2020. The history recorded by Dr.

is not accurate and describes “misplaced hardware” and that the patient showed no
improvement following surgery by Dr. Schneier. The description of “progressive worsening”
with difficulty walking and use of a walker shows that Dr. [JJilij was not aware that [l
had reported difficulty walking and use of a walker for many months and even before
any treatment by Dr. Schneier. He notes that Nl had no sensory deficits and was able
to lift his legs off of the bed. There is no mention of rigidity or lack of motion in the left knee.
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Spring Valley Hospital

On May 31, 2020, a Neurology Consult was documented by Dr._ The patient
reported low back pain and left lower extremity weakness with worsening symptoms over the

“past several weeks.” On examination, Dr. I ccorded that “tone was intact” and there
was normal sensation to light touch.

Dr.-authored another consult note on June 6, 2020, and once again, misstates the history
and misstates the records, even his own. He reports “profound weakness” in the left leg at the
time of his evaluation but documents 4-/5 motor strength and a patient who is able to ambulate
with a walker. Dr. -asserts that the patient’s symptoms worsened and deteriorated when
a review of the records dating back to November of 2019 records bilateral lower extremity
strength of 4/5 at that time. Dr. Il fails to mention that it was post-operative scar tissue
identified by Radiologists Dr. [ j and Dr. Il in February which was causing the canal
stenosis at T10-11.

Not surprisingly given the long history of opioid use by _there are numerous reports
in the Spring Valley Hospital records of demands for opioids to physicians and staff.

Dr. additional records will not be addressed except to note that on an office visit of
December 29, 2020, [ " 2s reporting the same “spasm” in his lower extremities he
had reported in the past. In fact, it was this same unexplained “spasm” which led to [l
_hospitalization at UMC from October 21-23, 2019, where Physical Therapist
- noted 4/5 strength with rigidity and “inconsistent presentation” by the patient. During
the November 2019 hospitalization at Desert Springs Hospital, Occupational Therapist Irene
Wilson documented that | if presented with increased tone when knowingly observed
but had no restrictions in movement when he did not think he was being watched. The same
inconsistencies in the patient’s presentation were documented by Physical Therapist -

I vhilc at Desert Springs.

_now reported loss of sensation in the left leg although all of Dr. - prior
office notes reflected “sensation intact for light touch.” His subjective reports of sensory
function in the lower extremities have also varied from hospitalization to hospitalization and
from practitioner to practitioner. What has not changed is the desire of_ to receive
opioids.
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Response to Specific Allegations

1) Dr. Schneier admits that the patient was taken to surgery on December 31, 2019, with the
intent to alleviate stenosis of the central canal in the thoracic spine. The precise level of
intervention would depend on intraoperative findings. Further, the interpretation of levels
in the thoracic spine on imaging is difficult as shown by the disagreement among
radiologists as to the levels of “severe pathology” in ||| Gz

2) Surgery was performed at the level where pathology was found intraoperatively and
compression of the canal was relieved as described in Dr. Schneier’s operative report. It
should be noted that subsequent MRI studies no longer described the presence of the
abnormal cord signal seen in the pre-operative imaging. While the imaging prior to Dr.
Schneier’s December 31, 2019, surgery show swelling in the spinal cord, the imaging
following this procedure show that this swelling has been relieved. That was the goal of
the procedure. In fact, the June 4, 2020, MRI report from Dr. NSt Desert
Radiology specifically reports that “The visualized spinal cord demonstrates normal
signal intensity.” This is in marked contrast to the MRI of December 30, 2019, at Sunrise
Hospital prior to the surgery by Dr. Schneier which was interpreted by Dr. ||l
showing abnormal cord signal in the thoracic spine. (please compare Saggital T2 series
7, Image 11 on 12/30/19 MRI with Saggital T2 series 5, Image 10 on June 4, 2020 MRI)
Further, subsequent imaging describes post-operative scar tissue as the source of
narrowing of the canal at the T10-11 level. While a CT scan was interpreted as
potentially showing a pedicle screw breach, intra-operative neuromonitoring at the time
of the December 31st surgery did not indicate such a breach and no pedicle breach was
found upon the second exploratory surgery by Dr. Schneier.

3) There was no misplaced screw per neuromonitoring and personal observation at surgery.

4) The incorrect procedure was not performed.

5) I 125 2 variety of complex and often unexplained medical conditions that
have waxed and waned over time. His rigidity, increased tone, left knee stiffness are not
easily explained, especially when full range of motion was noted when _ was
under anesthesia. is clearly a “care-seeker” and it does not appear from the
limited records available that the “additional procedures, hospitalizations, and medical
expenses” have been of any benefit to _Whatsoever. Dr. Schneier suspected
as much after treating him on several occasions which is why he declined to return him
for further surgery when MRIs in February showed scar tissue again causing canal
stenosis but no abnormal signal suggesting compression and swelling in the cord. In fact,

_ appears no better off following Dr. thoracic procedure than he
was prior to that intervention. It is understood that Dr_ may have also convinced
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_that cervical spine surgery was needed although throughout the medical
records discussed above, there were no complaints associated with the cervical spine.

It is submitted that the care and treatment of || ||| | | | RN by Dr. Schneier was at all times
appropriate and within the standard of care. Now that many of the records of || | )R EERENN
numerous hospitalizations and inconsistent presentations are available, it is clear that [

B v2s on cxtremely difficult patient who appeared to briefly improve with whatever
treatment he received, only to return for additional intervention, including narcotic medications,
a short time later. In fact, the most recent records from late 2020 from_ office
suggest that _ is reporting essentially the same unexplained “rigidity”” and “spasm” in
his left leg that he reported in October and November of 2019 and which several therapists noted
appeared non-physiologic. After further hip replacement surgery and 3 spine procedures, Il
I continues to subjectively report the same symptoms. Further, it appears that he may
have undergone cervical spine surgery by Dr. i a!though not a single report of c-spine
symptoms is noted in the records. Presumably, he continues to have the same lumbar spine
stenosis initially identified at Desert Springs Hospital in November of 2019. _ was
referred for inpatient therapy on at least 3 occasions and left AMA from at least two of those
placements after only 1 day. Thus, there are numerous questions still unanswered regarding the
complex medical and possibly psychological picture presented by ||| Gz

Dr. Schneier was presented with an unknown patient presenting with complaints of pain and
inability to function whose thoracic MRI showed cord compression, swelling and abnormal
signal. Following surgery, this swelling and compression was relieved and subsequent imaging
no longer showed abnormal signal intensity. This is clear if the comparable MRI imaging from
the 12/30/19 study and the 6/4/20 are reviewed side by side. Surgery was performed correctly
and appropriately regardless of whether | S subjcctive complaints and largely
unexplained symptoms persisted.

Very truly yours,
LAURIA TOKUNAGA GATES & LINN, LLP

/s/ Anthony D. Lauria
Anthony D. Lauria

ADL/mep
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1, Michael Schneier M.D., have reviewed the above Response to the allegations made
against me, confirm that the Response is a true and accurate representation of the care
provided to B and adopt the Response as though fully set forth by my own
hand.

Dated: August 29, 2022

/.-

Michael Schneier, M.D.
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NEVADA STATE BOARD OF MEDICAL EXAMINERS
9600 Gateway Drive
Reno, NV 89521
Edward O. Cousineau, J.D.

Executive Director

Victor M. Muro, M.D.

Board President

April 19, 2022

Sunrise Hospital and Medical Center

ATTN: Health Care Records/ ROI & Radiology
3186 S. Maryland Parkway

Las Vegas, NV 89109

RE: BME CASE NUMBER: -
PATIENT: : DOB:

To Whom It May Concern:

Pursuant to Nevada law (Nevada Revised Statutes (NRS) 629.061), the Nevada State Board of
Medical Examiners requests copies of the health care records of the above named patient, to
include copies of any X ray or other films, treated at your facility_beginning January 1, 2019
to the present date. If the health care records and films are available to be provided on disk
that is preferred. Please provide the health care records in an electronic searchable format.

NRS 629.061 requires each provider of health care to make the health care records of a patient
available for physical inspection and shall furnish a copy of the records to any authorized
representative or investigator of a state licensing board during the course of any investigation
authorized by law.

NRS 629.021 defines health care records as: “any reports, notes, orders, photographs, X-rays or
other recorded data or information whether maintained in written, electronic or other form which
is received or produced by a provider of health care, or any person employed by a provider of
health care, or any person employed by a provider of health care, and contains information relating
to the medical history, examination, diagnosis or treatment of the patient.”

Please return the health care records with the signed Custodian of Records Affidavit,
enclosed herewith.

The Board investigation files are confidential. The physician-patient confidentiality is protected
by the Board and its staff as required by law.

Please forward the records to the Investigative Committee of the Board within 21 days. If you
have questions or we may be of assistance, please call me at (775) 324-9377.

Respectfully, _[S

XV&‘/S

Johnna S]N_aRue, CMBI = &l
. 5 Y
Deputy Qhjef of Investigations d\;
-~
(v}

Telephone 775-688-2559 + Fax 775-688-2321 + medboard.nv.gov * nsbme@medboard.nv.gov
NSBME 021
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CERTIFICATE OF CUSTODIAN OF RECORDS

STATE OF NEVADA )
) &8,
COUNTY OF )
NOW COMES (name of custodian of

records), who after being first duly sworn, deposes and says:

1. ThatIam the (position or title) of

(name of company or employer) and in my capacity as
(position or title), I am a custodian of the records of
(name of company or employer).

2. That (name of company or employer) 1s licensed to do business as a
in the State of Nevada.

3. That on the day of the month of of the year , I received
a request for health care records in connection with the Nevada State Board of Medical

Examiners Case No. |JJjjc2!ling for the production of records pertaining to-

4. That I have examined the original of those records and have made or caused to be made a
true and exact copy of them and the reproduction attached hereto is true and complete.

5. That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis recited therein by or from information transmitted by a person
with knowledge, in the course of a regularly conducted activity of (name
of company or employer).

Executed on:

Date Signature of Custodian of Records

SUBSCRIBED AND SWORN to before me this
day of , 20

NOTARY PUBLIC in and for the
County of , State of Nevada.

My commission expires:
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MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.
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MEDICAL RECORDS
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MEDICAL RECORDS
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Spine Surgeons

The Prevalence of Wrong Level Surgery Among

Milan G. Mody, MD, Ali Nourbakhsh, MD, Daniel L. Stahl, MD, Mark Gibbs, MD,

Mohammad Alfawareh, MD, and Kim J. Garges, MD

Study Design. A questionnaire study.

Objective. To evaluate the prevalence of wrong level
surgery among spine surgeons and their use of preven-
tive measures to avoid its occurrence.

Summary of Background Data. Wrong site surgery
fails to improve the patient’s symptoms and has medical,
emotional, social, and legal implications. Organizations
such as the North American Spine Society and the Joint
Commission on Accreditation of Healthcare Organiza-
tions have established guidelines to prevent wrong site
surgery. Spine surgeons’ compliance with these guide-
lines and the prevalence of wrong-level spine surgery
have not been investigated previously.

Methods. All members of the American Academy of
Neurologic Surgeons (n = 3505) were sent an anony-
mous, 30-question survey with a self-addressed stamped
envelope.

Results. A total of 415 (12%) surgeons responded.
Sixty-four surgeons (15%) reported that, at least once, they
had prepared the incorrect spine level, but noticed the mis-
take before making the incision. Two hundred seven (50%)
reported that they had done 1 or more wrong level surger-
ies during their career. From an estimated 1,300,000 spine
procedures, 418 wrong level spine operations had been
performed, with a prevalence of 1 in 3110 procedures. The
majority of the incorrect level procedures were performed
on the lumbar region (71%), followed by the cervical (21%),
and the thoracic (8%) regions. One wrong level surgery led
to permanent disability, and 73 cases resulted in legal action
or monetary settlement to the patient (17%).

Conclusion. There is a high prevalence of wrong level
surgery among spine surgeons; 1 of every 2 spine sur-
geons may perform a wrong level surgery during his or
her career. Although all spine surgeons surveyed report
using at least 1 preventive action, the following measures
are highly recommended but inconsistently adopted: di-
rect preoperative communication with the patient by the
surgeon, marking of the intended site, and the use of
intraoperative verification radiograph.

Key words: spine, wrong level surgery, prevalence.
Spine 2008;33:194-198
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Wrong site surgery not only fails to improve the patient’s
symptoms, but has profound medical, legal, social, and
emotional implications." An American Academy of Or-
thopedic Surgeons (AAOS) bulletin report stated, “A
successful legal defense to surgery performed on the in-
correct limb is almost impossible.”? In 2006, wrong site
surgery was reported to be the second most common
sentinel event (13%) by the Joint Commission on Ac-
creditation of Healthcare Organizations (JCAHO).?
2000 publication of the National Academy of Medicine,
“To Err is Human: Building a Safer Health System,”
brought patient safety standards to national attention’;
however, AAOS first addressed the issue in an advisory
statement issued in 1997, recommendino that surgeons
put their initials on the operation site.” This was fol-
lowed by the “Sign Your Site” awareness campaign in
1998.° The North American Spine Society (NASS) devel-
oped the “Sign, Mark and Radiograph (SMaX)” pro:
gram in 2001, consisting of a checklist for patient safety.”
In 2003, the JCAHO promulgated the “Universal Proto-
col for Preventing Wrong Site, Wrong Procedure, Wrong
Person Surgery,” which emphasized 3 requirements: pre-
operative verification (checking the relevant medical
documents and their consistency with each other and the
surgical team’s understanding of the intended patient,
surgery site, and procedure), site marking (in a way that
would be clear after draping of the patient), and a “time
out” immediately before starting the operation (to verify
the relevant medical information by active communica-
tion among all members of the surgical and procedural
team).® Since July 2004, all accredited hospitals have
been required to implement this protocol.” JCAHO and
NASS guidelines are mostly compatible, for example
both of them require the surgeon to perform an intraop-
erative radiograph. Although NASS recommendations
mandate personal marking of the surgery site on the pa-
tient by the primary surgeon, JCAHO guidelines do not
specify who should mark the site.'®

In 2000, Meinberg and Stern investigated the preva-
lence of wrong site surgery and the use of preventive
measures among hand surgeons.'' Twenty-one percent
of respondents in their study reported performing a
wrong site operation at least once, and 16% reported
that they had prepared the wrong site, but noticed the
error before incision.

Wrong level/part surgery is defined as “a surgical pro-
cedure that is performed at the correct site, but at the
wrong level or part of the operative field.”'* Wrong level
surgery in the spine will fail to resolve the pathologic
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abnormality, likely fail to resolve the clinical symptoms,
may subject the patient to accelerated degenerative
changes at a previously asymptomatic or normal level,!3-18
and result in unnecessary postsurgical scarring with im-
plications of increased surgical difficulty at the time of
any revision surgery. Out of a total of 17,058 lumbar
disc operations, 24 (0.14%) cases of surgical failure were
reported because of wrong disc level surgery.'”*° To the
authors’ knowledge, the prevalence of wrong level sur-
gery among spine surgeons and the preventive measures
they undertook to avoid it has not been previously de-
scribed.

m Materials and Methods

A 30-question survey was sent to the entire membership of the
American Association of Neurologic Surgeons (n = 3505) in
February and March 2006. The 3-part questionnaire was a
modified version of the survey used by Meinberg and Stern in
their study on the incidence of wrong site surgery among hand
surgeons.'® The first section posed questions about the sur-
geon’s age, training (neurologic or orthopedic surgeon), years
in practice, estimated annual operative load, information about
whether they had prepared and draped an incorrect spine level
but noticed the mistake before operation, or performed wrong
level surgery (and, if yes, how many times?); the second section
consisted of questions regarding details of any wrong level sur-
geries performed throughout the surgeon’s career, including
the level, the type of anesthesia used, when the error was rec-
ognized, and whether or not it resulted in permanent disability
or legal action; and the third section included questions about
any precautions that the surgeon should routinely take to avoid
wrong level surgery according to the recommendations of
JCAHO (Table 4). There were 4 options (always, usually, oc-
casionally, and never) for each question. These questions were
designed to evaluate the practice guidelines of the responding
surgeon in comparison to the recommended guidelines by
JCAHO and NASS.

The total number of procedures performed by the respond-
ing surgeons during their career could be estimated by the du-
ration of practice multiplied by the estimated annual surgical
load, which were both reported by each responding surgeon.
The annual risk of wrong level surgery for each surgeon was
calculated by dividing the number of wrong level surgeries per-
formed by the duration of practice. All the data were entered
into SPSS v.13 (SPSS Inc., Chicago, IL) and analyzed. The cor-
relations were tested by x> test. Unless explicitly stated other-
wise, the significance level was P < 0.05.

m Results

Four hundred fifteen questionnaires were completed and
returned to the investigators (12% response rate). Three
hundred eighty respondents were from the United States
(92%); the remaining 35 (8 %) were from different coun-
tries. The majority of the respondents were neurosur-
geons (92%).

The mean age and standard deviation was 54.2 *
10.5 years. The mean duration of practice and standard
deviation was 20.6 * 10.5 years.

Sixty-four surgeons (15%) reported that, at least
once, they had prepared the incorrect spine level, but

Table 1. The Frequency of Wrong Level Surgery During
the Entire Career

No. Wrong Level Surgeries Frequency (%)

109 (54.5)
46 (23)
25(12.5)

6(3)

7(3.5)
=6 7(3.5)
Total 200

s W -

noticed the mistake before making the incision for the
correct level. Two hundred seven (50%) reported that
they had performed 1 or more wrong level surgeries dur-
ing their career. Table 1 shows the frequency of wrong
level surgery among responding surgeons (7 respondents
did not report how many wrong level procedures they
had performed). Sixty-eight percent of the respondents
were in private practice, and the percentage of surgeons
in academic practice or combined academic and private
practice was 15% and 17%, respectively. From an esti-
mated 1,300,000 spine procedures, 418 wrong level
spine operations had been performed, with a prevalence
of 1 in 3110 procedures.

The majority of incorrect level procedures were per-
formed in the lumbar spine (71%), followed by cervical
(21%), and thoracic (8 %) regions. From the 407 cases in
which the anesthesia type was identified, 403 underwent
general anesthesia (99 %) and 4 underwent spinal or lo-
cal anesthesia (1%). Fifty percent of wrong level surger-
ies were discovered intraoperatively, whereas 31% were
discovered in the postoperative follow-up and 19% in
the immediate postoperative period. One wrong level
surgery led to permanent disability, whereas 73 cases
resulted in legal action or monetary settlement to the
patient (17%).

There was a higher rate of wrong level surgery seen
with the increased age of the surgeon (P = 0.024) and
longer duration of practice (P = 0.025). However, an-
nual risk showed significant decrease with the increase in
the duration of practice (P < 0.001) (Tables 2 and 3).
The rate of incorrect level surgery was not significantly
higher in surgeons with a higher annual surgical load (P =
0.22). Additionally, there was no significant difference be-

Table 2. Duration of Practice and the Rate of Wrong
Level Spine Surgery During the Entire Career

Annual Risk of Wrong
Level Surgery

Wrong Level Spine

Years in Practice Surgery Rate

0-9 32% 25%
10-19 50% 14%
20-29 56% 8%
30-39 55% 8%
40-49 56% 9%

Annual risk of wrong level operation is also shown.
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Table 3. Surgeon’s Age and the Rate of Wrong Level
Spine Surgery During the Entire Career

Age Wrong Level Spine Surgery Rate
30-39 31%
40-49 44%
50-59 55%
60-69 59%
70-79 46%

tween surgeons in academic and private practice (P =
0.29).

The different preventive measures used by responding
surgeons to avoid wrong level surgery are summarized in
Table 4. All surgeons reported using at least 1 preventive
measure.

H Discussion

Wrong site surgery occurs most commonly in orthope-
dics, urology, and neurosurgery.?! Five to 10 cases of
wrong site surgery are reported to the JCAHO every
month.?? Between 1985 and 1995, the Physician Insurers
Association of America reported 331 paid claims for
suits involving wrong site surgery, with a median pay-
out ranging from $48,087 to $76,167.?% In a study on all
the wrong site surgery cases reported to a single large
malpractice insurer between 1985 and 2004, Kwaan et al
estimated the prevalence of wrong vertebral level or
wrong side laminectomy of the spine to be 15 in
1,426,901 inpatient surgical procedures (1 in 95,127).
The incidence rate in Kwaan et al’s study may underes-
timate the true rate of wrong site operations, because
only those cases that prompted claims or reports to the
malpractice insurer were identified. Furthermore, the re-
ported incidence rate included all surgical procedures,
not spine surgery specifically.”

According to the JCAHO, contributing factors to
wrong site surgery include emergent cases; unusual phys-
ical characteristics of the patient, including morbid obe-
sity, physical deformity, or congenital variations; un-
usual time pressures to start or complete the procedure;
unusual equipment or setup in the operating room; mul-
tiple surgeons involved in the case; and multiple proce-
dures being performed during a single surgical visit. The
major root cause of wrong site surgery is breakdown in

communication between the surgical team and the pa-
tient and family.>?!

The prevalence of at least 1 wrong level surgery
among spine surgeons (50%) is 2.5 times more than that
for wrong site surgery among hand surgeons in Mein-
berg and Stern’s study (20%)."! The prevalence of wrong
level surgery on the spine (1 in 3110 procedures) is al-
most 9 times more than the prevalence of wrong site
operation in hand surgery (1 in 27,686 procedures)."’
These results signify the extent of the problem in spine
surgery. One wrong level surgery in 3110 procedures is a
crude estimate and may not reflect the exact prevalence.
The annual workload of surgeons can not be determined
accurately, because it may not be consistent over the
course of a surgeon’s career. Our results were obtained
after implementation of the prevention guidelines in all
accredited hospitals in 2004, whereas the study by Mein-
berg and Stern was performed in 2000, before these
guidelines were put into place. However, the results for
the 2 studies can be compared because they both evaluate
the number of occurrences of wrong site surgery during a
surgeon’s career.

There are several factors that may contribute to the
high prevalence of wrong level surgery among spine sur-
geons. Because of the average number of years in practice
(21 years) in our study, many of these procedures were
performed before the establishment of guidelines for
wrong level surgery. Secondly, only 80% of surgeons
reported to always use a strict guideline to obtain an
intraoperative radiograph, which is crucial in wrong
level surgery prevention.>”** However, obtaining intra-
operative radiographs does not guarantee correct level
surgery. The limitations of intraoperative radiograph in-
clude: (a) misinterpretation of the image because of con-
genital variations, inadequate radiologic exposure, or in-
correct counting of the spine level; (b) inadequate
radiologic visualization because of large body size or
surgical table limitation; and (c) failure to recognize the
absence of an expected lesion in the operative level.”
When an intraoperative radiograph is used after expo-
sure, the surgeon marking the intended site on the patient
may be redundant, but is certainly another crucial pre-
ventive measure.”

However, only 51% of the surgeons reported to always
personally mark the intended level, and 20% had their op-

Table 4. The Use of Prevention Measures to Avoid Wrong Level Surgery by Spine Surgeons

Always (%) Usually (%) Occasionally (%) Never (%) Total
Personal review the office notes 381(94) 18 (4) 6(1.5) 2(0.5) 407
Personal review of the operation consent form 268 (67) 55(14) 42 (10) 371(9) 402
Review of the operation consent form by the OR staff 324 (82) 46 (11) 12 (3) 15 (4) 397
Personal review of the patient’s radiograph 397 (98) 10(2) 0 0 407
Personal discussion with the patient before anesthesia 232 (57) 93(23) 62 (15) 19(5) 406
Discussion with the patient by OR staff before anesthesia 310(78) 65 (16) 16 (4) 7(2) 398
Personal marking of the intended level 205 (51) 54 (13) 36 (9) 108 (27) 403
Marking of the intended level by OR staff 81(20) 37(9) 38(10) 241 (61) 397
Use of intraoperative radiograph 327 (80) 63 (15) 16 (4) 2(1) 408
Personal review of the office consent form, if any 165 (79) 27 (13) 6(3) 11(5) 209
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erating room staff always mark the level. Both NASS” and
AAOS' guidelines recommend that surgeons personally
mark the intended surgical site. DiGiovanni et al’s study
showed that only 59% of the patients, who were instructed
by their surgeon about marking their own body for surgery,
marked “NO” on the nonoperative extremity.*® Therefore,
the patient cannot be relied on for accurate marking.

Lumbar surgery constitutes a major portion of neuro-
surgery practice,”” which may explain why it is the most
common site for wrong level surgery in our sample. The
low incidence of wrong level surgery in the thoracic spine
may be because of both the infrequency of surgery per-
formed in this region, and increased vigilance of the sur-
geon to correlate the level with radiographs during the
operation (because of the difficulty of obtaining an intra-
operative radiograph which correlates with anatomic
features). The reported number of wrong level opera-
tions during a surgeon’s career showed a correlation
with increased age of the surgeon and the number of
years the surgeon had been in practice. These results are
compatible with Meinberg and Stern’s study on hand
surgery.'! Experienced surgeons have a lower annual
risk of performing a wrong level operation than inexpe-
rienced surgeons. We found no difference between aca-
demic and private practice and among surgeons with
different annual work loads, suggesting that working in a
teaching environment or busy center and the presence of
residents or fellows may not have an effect on the risk for
wrong level surgery.

Although permanent disability was reported in just 1
case, 1 out of 6 cases resulted in legal action or monetary
settlement to the patient. The aforementioned results un-
derscore the high risk of wrong level surgery for all spine
surgeons, which merits a high level of awareness and
precaution. All patients should be informed about the
potential risk of wrong level surgery by the spine surgeon
during the informed consent process, and this should be
documented.°

More than 90% of the surgeons always reviewed the
office notes and patient’s imaging studies before surgery,
and all of the surgeons in our sample took at least 1
preventive measure to avoid wrong level surgery. Direct
communication between the surgeon and the patient be-
fore anesthesia in the holding area received less attention
as a preventive measure from spine surgeons (57%). Al-
most 78% of surgeons always had their operating room
staff carry out this task. Our results demonstrate a higher
or almost identical percentage of respondents perform-
ing each preventive measure than reported in Meinberg
and Stern’s study on hand surgery.'" Although the effec-
tiveness of the aforementioned guidelines by different
medical societies cannot be evaluated by our study, their
role in this increased awareness and utility of preventive
measures can not be overlooked.

The current recommendations for prevention of wrong
site/level surgery from NASS, JCAHO, and AAQOS are sim-
ilar. These recommendations include adhering to the
JCAHO 2-stage approach recommendations for spine
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cases (marking the skin in the general region of the spine
and verification of the site in the operating room during
the time-out), use of a radiopaque marker at the operation
site after opening the skin and comparing preoperative and
intraoperative’* radiographs, establishing comprehensive
communication with the patient and the members of the
operating team,*® and marking the site by the surgeon him-
self or herself, involving the patient in confirming the site
cither through the informed consent or marking,'®*’
awareness of congenital anomalies like transitional verte-
bra,?’ consideration of the risk factors of wrong level/site
surgery (undue time pressure, unusual equipment setup,
and multiple surgeons or procedures), and developing ver-
ification checklists that include related medical records and
diagnostic studies.”*® The use of intraoperative computed
tomography scan,*’** spinal neuronavigation,”*** trans-
ligamentous ultrasound,® and longitudinal grid tubes sur-
face markers filled with halibut liver oil (in patients with
scoliosis)?®3¢ are other methods that can be used, but their
feasibility is outside the scope of this study.

The limitations of our study include the inherent lim-
itations of questionnaire studies, such as relying on the
surgeon’s recall. The prevalence of wrong level surgery
may have been underestimated because of an unwilling-
ness to report it by some surgeons. The low response rate
may have been because of the length of the questionnaire
(30 questions) or the busy schedules of the neurosur-
geons. However, because of the large number of sur-
geons polled, we received a high enough number of ques-
tionnaires back to report the results.’”** Most of our
questionnaires were filled by surgeons practicing in the
United States where penalties and legal consequences
may decrease the incidence of wrong level surgery.

There is a high prevalence of wrong level surgery among
spine surgeons; 1 of every 2 surgeons may perform a wrong
level surgery during his or her career. This signifies a poten-
tial high likelihood of wrong level surgery, probably be-
cause of the unique features of spine. The results of this
study suggest that the use intraoperative radiographs, per-
sonal marking of the intended site, and direct communica-
tion between the surgeon and the patient before anesthesia
are weak areas in the spine surgery process. In order to
decrease the incidence of wrong level surgery and minimize
the associated clinical and socioeconomic morbidity, wider
adoption and strict adherence to these preventive guidelines
is recommended.

H Key Points

e Wrong site surgery fails to improve the patient’s
symptoms and has medical, emotional, social, and
legal implications.

e Spine surgeons’ compliance with established
guidelines for preventing wrong site surgery and
the prevalence of wrong-level spine surgery have
not been investigated previously.
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e A total of 415 (12%) surgeons responded to a
questionnaire. Of an estimated 1,300,000 spine
procedures, 418 wrong-level spine operations were
performed, with a prevalence of 1 in 3110 proce-
dures.

e There is a high prevalence of wrong level surgery
among spine surgeons; 1 of every 2 spine surgeons
may perform a wrong level surgery during his or
her career.

e The following measures are highly recom-
mended but inconsistently adopted to help prevent
wrong site surgery: direct preoperative communi-
cation with the patient by the surgeon, marking of
the intended site, and the use of intraoperative ver-
ification radiograph.
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Hepatitis C Virus Infection as a Predictor of Complications and Increased Costs Following
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» Goz V, Spiker WR, Brodke D. Mobile messaging and smartphone apps for patient
communication and engagement in spine surgery. Ann Trans! Med. 2019 Sep, 7(Suppl 5):5163
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Three Different Lumbar Interbody Fusion Techniques: An Analysis of the Nationwide Inpatient
Sample Database”. Spine J. 2014 Sep 1;14(9):2019-27.

e Goz V, McCarthy I, Weinreb J, et al. “Venous Thromboembolic Events in Spine Surgery
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Cervical Disc Replacement and Single-Level Anterior Cervical Discectomy and Fusion™. J
Neurosurg Spine. 2013 Nov;19(5):546-54.

e Goz V, Weinreb J, McCarthy 1, et al. “Perioperative Complications and Mortality after Spinal
Fusions; Analysis of Trends and Risk Factors”. Spine (Phila Pa 1976). 2013 Oct
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e Goz V, Qureshi S, Hecht A. “Arytenoid Dislocation As a Cause of Prolonged Hoarseness after
Cervical Discectomy and Fusion”. Global Spine J. 2013 Mar;3(1):47-50.

» Goz V, Koehler SM, Egorova NN, Moskowitz AJ, Guillerme SA, Hecht AC, Qureshi SA.
“Kyphoplasty and vertebroplasty: trends in use in ambulatory and inpatient settings”. Spine J
2011 Aug;11(8):737-44.

* Wang Q, Luan W, Goz V, Burakoff 8J, Hiotis SP. “Non-invasive in vivo imaging for liver
tumour progression using an orthotopic hepatocellular carcinoma model in immunocompetent
mice.” Liver Int. 2011 Sep;31(8):1200-8.

Textbook Chapters

o Pastore M, Viola A, Goz V, Tamimi N, Vaccaro A. “Radiographic Evaluation of the Upper Cervical
Spine”. In Louie, Samartzis, An (Eds), Atlas of Spinal Imaging. Philadelphia, PA. Forthcoming 2020

¢ Goz V, Baker ], Brodke D, Patient Reported Outcome Measures: Development, Available Tools, and
Applications in Spine Surgery. In Klineberg E (Ed), Adult Lumbar Scoliosis: A Clinical Guide to
Diagnosis and Management. New York, NY. 2016

e Goz V, Brodke DS, Spiker WR. Big Data in Healthcare. In EC Benzel (Ed), Spine Surgery. Philadelphia,
PA. Forthcoming 2016

e Goz V, Spiker WR. Lumbar Stenosis and Spondylolisthesis. In CM Bono (Ed), Orthopaedic Surgery
Essentials: Spine, Second Edition. Philadelphia, PA. 2016

+ Gerling M, Goz V (2015). Differential Diagnosis of Spinal Disorders. In TJ Errico (Ed.), Spinal
Disorders and Treatment: The NYU-HID Comprehensive Textbook (pp. 23-29). New Delhi,
India: JayPee Publishers.

« Robles JC, Goz V (2015). Diagnostic and Therapeutic Value of Spinal Injections. In TJ Errico
(Ed.), Spinal Disorders and Treatment: The NYU-HID Comprehensive Textbook (pp. 193-200).
New Delhi, India: JayPee Publishers.

Podium Presentations
e Goz V. Overview of CMS and Bundled Payment Program related to Spine Surgery: BPCI,
BPCIA. CSRS 2020 Podium Presentation

¢ Goz V. COVID-19; A Cataclysmic Even of Global Significant. NASS 2020 Annual Meeting.

» Donnally C, Patel P, Conseco J, Shenoy K, Divi S, Goz V, Arain A, Vaccaro A. Hepatitis C virus
infection as a predictor of complications and increased costs following primary lumbar fusion
surgery. NASS 2020 Podium Presentation.

» Spiker WR, Brodke DS, Spina N, Lawrence B, Goz V, Martin B. Difference in Patient Cohorts
for Cervical Disc Arthroplasty (CDA) and Anterior Cervical Discectomy and Fusion (ACDF).
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Studies Comparing Cervical Disc Arthroplasty to Anterior Cervical Discectomy and Fusion.
NASS 2018 Annual Meeling.
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Kyphoplasty: National Outcomes and Trends in Utilization from 2005 through 2010". NASS 2013
Podium Presentation

e GozV, Weinreb J, McCarthy I, Passias P, Lafage V, Errico T, “Complications of Primary versus
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Arthroplasty in Obese Patients; When do Risks Qutweigh Benefits? 4405 2018.

e Goz V, Lakomkin N, Jalali A, Gaffney C, Bailey T, Pelt C, Peters C, Gililland J. Total Hip
Arthroplasty in Obese Patients; When do Risks Outweigh Benefits? American Association of
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e Paul J, Lonner B, Goz V, Weinreb J, Toombs C, Errico T. “Complication Rates are
Reduced for Revision Adult Spine Deformity Surgery Among High Volume
Hospitals and Surgeons”. JMAST 2013 Poster Presentation.

e PaulJ, Lonner B, Goz V, Weinreb J, Toombs C, Errico T. “Higher Volume
Hospitals and Surgeons Perform Increased Rates of Complex Adult Spine
Deformity Surgeries.” IMAST 2013 Poster Presentation.

« Norton R, Klifto C, Goz V, Bendo J. “Degenerative Spondylolisthesis: an Analysis
of Trends within the National Inpatient Sample (NIS) Database.” NASS 2013.

Boards, Committees, Etc

« University of Nevada, Reno Schoo! of Medicine - Community Faculty 10/2021 - Current

» Nevada Orthopedic Society Board Member 10/2020 - 10/2022
o Reviewer for Bone and Joint Journal 11/2019 — Present
* Reviewer for Global Spine Journal 06/2017 — Present
s Reviewer for The Spine Journal 05/2015 — Present

s NASS Evidence-Based Guideline Development Committee 07/2019 — Present
e NASS Registry Committee 1172015 - 01/2021

Professional Societies
¢ American Academy of Orthopaedic Surgeons (AAOS)
» North American Spine Society (NASS)
Proficiencies
o Administrative Claims Databases
o Extensive work/research experience with large claims databases including
Medicare, Nationwide Inpatient Sample, National Surgical Quality
Improvement Program (NSQIP) database, Pearl Diver, New York SPARCS,
and others.
e Language
o Fluent in Russian
« Statistics
o R statistics programming language, SPSS

Hobbies
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* Rock climbing, Skiing, .mtain Biking o
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Dr. Schneier’s Exhibits
Admitted at Hearing

“Culled” Exhibits:

Exhibit A
Exhibit B

Exhibit C (still shot with markers, “Combined imaging studies patient marked”, and “Side by
side thoracic”)

Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I

Exhibit J

Exhibit K
Exhibit P
Exhibit Q



EXHIBIT A



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT B



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT C



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT E



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT |



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT J



EXHIBIT K



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT P



MEDICAL RECORDS

This exhibit contains personal medical information,
records of a patient or other personal identifying
information that is confidential and otherwise protected
from disclosure to the public pursuant to NRS 622.310.



EXHIBIT Q



Curriculum Vitae

EDUCATION:

07/1997 - 06/1998 - Fellowship, Neuro-Oncology - Cedars Sinai Medical Center
07/1995 - 07/1996 - Fellowship, Reconstructive Spine Surgery - University of New
Mexico

07/1994 - 06/1995 - Chief Residency, Neurological Surgery - Montefiore Medical Center,
Albert Einstein College of Medicine

07/1990 - 06/1994 - Residency, Neurological Surgery - Montefiore Medical Center, Albert
Einstein College of Medicine

06/1989 - 06/1990 - Internship, General Surgery - Montefiore Medical Center, Albert
Einstein College of Medicine

09/1985 - 06/1989 - Doctor of Medicine, New York University School of Medicine
09/1982 - 06/1985 - BA, Economics - University of Pennsylvania

POST GRADUATE EXPERIENCE:

07/2013 - Present - Neurosurgeon, Private Practice (Las Vegas, NV)

08/2005 - 06/2013 - Neurosurgeon, Private Practice (Los Angeles, CA)

10/2004 - 07 /2005 - Neurosurgeon, Albert Einstein Medical Center (Philadelphia, PA)
01/2002 - 09/2004 - Chief of Neurosurgery, Frankford Healthcare System (Philadelphia,
PA)

06/1999 - 12/2001 - Director of Reconstructive Spine Surgery (University of New
Mexico)

08/1998 - 06/1999 - Neurosurgeon, Private Practice (Portland, OR)

07/1997 - 08/1998 - Fellowship, Neuro-Oncology (Staten Island, NY)

09/1996 - 06/1997 - Neurosurgeon, Private Practice (Staten Island, NY)

07/1995 - 07 /1996 - Fellowship, Reconstructive Spine Surgery (University of New
Mexico)

LICENSURE:

Nevada - 14728
California - G84184
DEA - BS4547711
UPIN - G05328



NPI - 1891734075

BOARD CERTIFICATION:

May 2000 - American Board of Neurological Surgery
Recertified 2009 - American Board of Neurological Surgery

AWARDS:

1994 - Residency Research Award, New York Neurosurgical Society

1993 - Residency research Award, New York Neurosurgical Society

1991 - Leo Davidoff Society Residency Award, Albert Einstein College of Medicine
1987 - Levin Foundation Grant, Weitzman Institute (Rehovot, Israel)

HONORARY AND PROFESSIONAL SOCIETIES:

-Surgical Review Committee, St. John’s Hospital Review Journal of Spine
-Advisory Board journal of Spine

-ARGOS International Spine Society

-Radichian Society

-Society Lateral Access Surgery, American Association of Neurological Surgeons
-American Association of Neurological Surgeon

PUBLICATIONS:

Schneier, M., Textbook Contributor; “Biomechanics of Spine Stabilization”; AANS Press

Schneier, M., Mehler MF, Kessler JA. Preferential Maturation and Migrations into Brain of
Neural Progenitor Cells Following One Marrow Implantation, submitted

Krulwich, Schneier, M., Guffanti. Buffering Capacity of Bacilli that Grow at Different pH
Ranges. ] Bacteriology, 162 (2), 768-772 (1985)

Guffanti, Fuchs, Schneier, M., Krulwich. Trans-membrane Electrical Potentials, J. Biological
Chemistry, 295 (5), 2971 (1984)

Abstracts:

Schneier, M., Mehler MF, Kessler JA. Preferential Maturation and Migration into Brain of
Neural Progenitor Cells Following Bone Marrow Implantation, American Association of
Neurological Surgeons, San Diego, CA (1994)

Schneier, M., De Los Reyes RA. Cerebral Revascularization via Non-reversed Saphenous Vein
Graft, Congress Of Neurosurgery, Washington D.C., (1993)



Mehler MF, Rosenthal, R., Schneier, M., Spray DC, Kessler JA. Hematolymphopoietic
Cytokines Regulate Differentiation of Neuronal Progenitor Cells in Vitro. Neurology 43
A231, (45" Annual Meeting of American Academy of Neurology, NY, NY (1993)

Rosenthal R., Mehler MF, Schneier, M., Spray DC, Kessler JA. Ontogeny of Electrical
Responsiveness of Immortalized Murine Hippocampal Progenitor Cells, Annual Meeting
FASEB/Experimental Biology, New Orleans, LA (1993)

Mehler MF, Rosenthal, R., Schneier, M., Spray DC, Kessler JA. Erythromlymphopietic
Interleukins Program Progressive Neuronal Differentiation of Hippocampal Stern and

Pogenitor Cells. Annual Meeting, FASEB/Experimental Biology, New Orleans, LA (1993)

Mehler MF., Schneier, M., Kessler JA. All Major CNS Elements Arise from a Single Neural
Stem Cell. 118 Annual Meeting. American Neurological Association, Boston, MA (1993)

Papavasiliou AK, Goodrich JT., Schneier, M., Mehler MF., Kessler JA. The Role of Macrophage
Colony Stimulation Factor in Medulloblastoma. Congress of Neurosurgery, San Francisco,
CA. (1995)

US PATENTS:

Facet Joint Pain Relief Method and Apparatus - Patent # 6,014,588 (Jan 11, 2000)

Dynamic Spinal Implant or Joint Replacement - Patent# 11/254,615 (Oct 20, 2005)

CORPORATE CONSULTING AGREEMENTS:

Lifespine Corp, 13951 S. Quality Drive Huntley, I1 60142 - Microsurgical Technique and
Instrumentation development for lateral interbody fusion implant.

Nuvasive Corp, 7475 Lusk Blvd., San Diego, CA 92121 - Facet/joint pain relief method.
Shared Patent (# 6.014.588)

Neurostructures LLC., 16 technology Dr., Suite 164 Irvine, CA 92618 - Lateral inner body
instrumentations and implants.
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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA
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In the Matter of Charges and Complaint Case No. 24-40539-1

Against: FI LE D

IRA MICHAEL SCHNEIER, M.D.
AUG 05 2024

NEVADA STATE BOARD OF

Respondent.

ME MINERS
By: W

PROOF OF SERVICE

I, Mercedes Fuentes, Legal Assistant for the Nevada State Board of Medical Examiners,
hereby certify that on July 30, 2024, I sent the COMPLAINT, as well as required fingerprinting

card with instructions to:

IRA MICHAEL SCHNEIER, M.D.

via USPS Certified Mail, Tracking No. 9171 9690 0935 0254 6116 53, and was delivered on
August 5, 2024. See Exhibit 1.
An
DATED this O day of August, 2024.

D
MERCEDES FUENTES—
Legal Assistant
Nevada State Bodrd of Medical Examiners
9600 Gateway Dfive
Reno, Nevada 89521




UNITED STATES
B4 rostai service

August 8, 2024

Dear Mercedes Fuentes:

The following is in response to your request for proof of delivery on your item with the tracking number:
9171 9690 0935 0254 6116 53.

]
Status: Delivered, Left with Individual
Status Date / Time: August 5, 2024, 1:29 pm
Location: LAS VEGAS, NV 89144
Postal Product: First-Class Mail®
Extra Services: Certified Mail™

Return Receipt Electronic

Shipment Details

Weight: 0.70z
r Dexyery Dgasas —f
Signature of Recipient: M—
Address of Recipient: _

Note: Scanned image may reflect a different destination address due to Intended Recipient's delivery instructions on file.

Thank you for selecting the United States Postal Service® for your mailing needs. If you require additional
assistance, please contact your local Post Office™ or a Postal representative at 1-800-222-1811.

Sincerely,

United States Postal Service®
475 L'Enfant Plaza SW
Washington, D.C. 20260-0004



8/8/24, 12:28 PM USPS.com® - USPS Tracking® Results

ALERT: FLOODING AND SEVERE WEATHER IN THE SOUTHEAST U.S. MAY IMPACT DELIVERY. ...

USPS Tracking’ FAQs >

Tracking Number: Remove X

9171969009350254611653

Copy Add to Informed Delivery (https://informeddelivery.usps.com/)

Latest Update

Your item was delivered to an individual at the address at 1:29 pm on August 5, 2024 in LAS VEGAS, NV
89144.

Get More Out of USPS Tracking:
USPS Tracking Plus®

oeqpas

® Dpelivered

Delivered, Left with Individual

LAS VEGAS, NV 89144
August 5, 2024, 1:29 pm

® peparted USPS Regional Facility

LAS VEGAS NV DISTRIBUTION CENTER
August 3, 2024, 8:22 am

Arrived at USPS Regional Facility

LAS VEGAS NV DISTRIBUTION CENTER
August 3, 2024, 2:24 am

In Transit to Next Facility
August 2, 2024

® Arrived at USPS Regional Origin Facility

RENO NV DISTRIBUTION CENTER
August 1, 2024, 11:47 pm

https://tools.usps.com/go/TrackConfirmAction?qtc_tLabels1=9171969009350254611653
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8/8/24, 12:28 PM USPS.com® - USPS Tracking® Results
® peparted Post Office

RENO, NV 89510
August 1, 2024, 6:44 pm

USPS picked up item

RENO, NV 89510
August 1, 2024, 6:01 pm

® Hide Tracking History

What Do USPS Tracking Statuses Mean? (https://faq.usps.com/s/article/Where-is-my-package)

Text & Email Updates v
: -Return Receip:-é};;ronic v
 USPS Tracking Puse v
S o

Product Information

See Less A\

Track Another Package

Enter tracking or barcode numbers

Need More Help?

Contact USPS Tracking support for further assistance.

FAQs

https://tools.usps.com/go/TrackConfirmAction?qtc_tLabels1=9171969009350254611653 212
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FILED
SEP 23 2024
Melanie L. Thomas

NEVADA STATE BOARD OF
mthomas@wshblaw.com MED, :
Nevada Bar No. 12576 By:
Woo0D, SMITH, HENNING & BERMAN LLP
2881 Business Park Court, Suite 200
Las Vegas, Nevada 89128-9020
Phone: 702.251.4100 ¢ Fax: 702.251.5405
Attorneys for Respondent Ira Michael Schneier,

MD.

BEFORE THE BOARD OF MEDICAL EXAMINERS OF THE STATE OF NEVADA

% %k k k

In the Matter of Charges and Complaint | Case No. 24-40539-1
Against:
ANSWER AND NOTICE OF DEFENSE
IRA MICHAEL SCHNEIER, M.D.,

Respondent.

IRA MICHAEL SCHNEIER, M.D. ("Dr. Schneier"), by and through his counsel, WOOD,
SMITH, HENNING & BERMAN LLP hereby submits his Answer and Notice of Defense.

1. Respondent admits the allegations contained in Paragraph 1 of the Board's
Complaint.
2. Answering Paragraph 2 of the Board's Complaint, Respondent is without sufficient

knowledge and information to form a belief as to the truth or falsity of the phrase "at the time of the
events at issue" and therefore denies this allegation. Respondent admits that the patient was 49-
years-old at the time of Respondent's care.

3. Answering Paragraph 3 of the Board's Complaint, Respondent denies, as phrased,
that Patient A was admitted to Sunrise Hospital on December 26, 2019, with complaints of lower
back pain, weakness, and inability to walk. Respondent admits that the radiologist interpreted
Patient A's MRI of the lumbar spine on December 27, 2019, as showing severe canal narrowing at
the T11-T12 level. Respondent admits that the radiologist interpreted Patient A's MRI of the
thoracic spine on December 30, 2019, as showing severe central stenosis at the T10-T11 level.

4, Answering Paragraph 4 of the Board's Complaint, Respondent denies, as phrased,

34425301.1:12710-0063
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that the thoracic laminectomy for spinal cord decompression with pedicle screw fixation and onlay
lateral transverse fusion was intended to be performed at the T10-T11 level. Respondent further
denies, as phrased, the allegations that Respondent diagnosed Patient A with thoracic myelomalacia
myelopathy with spinal stenosis at the T10-T11 level.

5. Answering Paragraph 5 of the Board's Complaint, Respondent denies, as phrased,
that Respondent "failed" to perform surgery on Patient A's "main pathology at the T10-T11 level."
Respondent admits that the patient was taken to surgery on December 31, 2019, with the intent to
alleviate stenosis of the central canal in the thoracic spine. The precise level of intervention would
depend on intraoperative findings. Further, the interpretation of levels in the thoracic spine on
imaging is difficult as shown by the disagreement among radiologists as to the levels of “severe
pathology” in Patient A. Surgery was performed at the level where pathology was found
intraoperatively and compression of the canal was relieved as described in Respondent’s operative
report. It should be noted that subsequent MRI studies no longer described the presence of the
abnormal cord signal seen in the pre-operative imaging. While the imaging prior to Respondent’s
December 31, 2019, surgery show swelling in the spinal cord, the imaging following this procedure
show that this swelling has been relieved. That was the goal of the procedure. In fact, the June 4,
2020, MRI report from Dr. _at Desert Radiology specifically reports that “The
visualized spinal cord demonstrates normal signal intensity.” This is in marked contrast to the MRI
of December 30, 2019, at Sunrise Hospital prior to the surgery by Respondent which was interpreted
by Dr.- as showing abnormal cord signal in the thoracic spine. (compare Saggital T2 series
7, Image 11 on 12/30/19 MRI with Saggital T2 series 5, Image 10 on June 4, 2020 MRI). Further,
subsequent imaging describes post-operative scar tissue as the source of narrowing of the canal at
the T10-11 level. The incorrect procedure was not performed.

6. Answering Paragraph 6 of the Board's Complaint, Respondent denies, as phrased,
that Patient A returned to Sunrise Hospital on January 22, 2020 with complaints of continued severe
pain, spasms, and numbness in the bilateral lower extremities. Respondent denies that his original
intention was to perform the laminectomy at the T10-T11 level. Respondent admits that there was

some concern of a medial breach of the T9 screw, but no pedicle breach was found upon the second

34425301.1:12710-0063 -2-
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exploratory surgery by Respondent. There was no misplaced screw per neuromonitoring and
personal observation at surgery.

7. Answering Paragraph 7 of the Board's Complaint, Respondent denies, as phrased,
that the second surgery was performed on Patient A on January 23, 2020. Respondent admits that
the second surgery did not include the T10-T11 level, but denies the remainder of the allegations.

8. Answering Paragraph 8 of the Board's Complaint, Respondent denies that the
laminectomy was performed at the incorrect level. Respondent further denies that Patient A required
a laminectomy at the T10-T11 level.

9. Answering Paragraph 9 of the Board's Complaint, Respondent admits that the
February 4, 2020 MRI of the thoracic spine showed "severe canal stenosis at T10/T11 secondary to
disc protrusion and scar tissue from laminectomy at T10," and denies the remainder of the allegation.
Respondent is without knowledge or information to admit the allegation that Patient A reported
spasticity in his lower extremities and functional decline on February 13, 2020, and therefore on
that basis denies the same. Respondent denies, as phrased, the allegation that Patient A underwent
further MRI testing on February 15, 2020 which demonstrated continued severe central stenosis at
the T10-T11 level; however Respondent admits that this MRI showed "persistent cord compression
due to a worsening ventral epidural lesions that are favored to represent post operative blood
products. Additional underlying mild disc bulge. Associated complete effacement of CSF ventral
to the cord. Compression of the lower thoracic cord to any 5 mm AP at this level. Associated
abnormal T2 hyperintensity in the cord, which was also noted on the prior MRI of 2/4/2020."
Respondent lacks knowledge or information to admit or deny the allegations regarding the May 13,
2020 MRI, and on that basis denies the same.

10.  Respondent lacks knowledge or information to admit or deny the allegations in
paragraph 10 of the Board's Complaint, related to May 29, 2020, and therefore denies the same.
Respondent admits that Patient A later underwent a T10-T11 laminectomy performed by another
surgeon.

"
"

34425301.1:12710-0063 -3-
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COUNT I
NRS 630.301(4)—Malpractice

11.  Answering Paragraph 11, this Answering Respondent repeats and realleges his
responses to Paragraphs 1 through 10.

12.  Paragraphs 12 through 15 of the Board's Complaint contain legal conclusions that do
not call for a response from this Answering Respondent. To the extent that these allegations call
for a response from this Answering Respondent, this Answering Respondent is without sufficient
knowledge and information to form a belief as to the truth or falsity of the allegations contained in
Paragraphs 12 through 15, and therefore denies these allegations.

COUNT 1
NRS 630.3062(1)(a)—Failure to Maintain Complete Medical Records

13.  Answering Paragraph 16, this Answering Respondent repeats and realleges his
responses to Paragraphs 1 through 15.

14.  Paragraph 17 of the Board's Complaint contains legal conclusions that do not call for
a response from this Answering Respondent. To the extent that these allegations call for a response
from this Answering Respondent, this Answering Respondent is without sufficient knowledge and
information to form a belief as to the truth or falsity of the allegations contained in Paragraph 17,
and therefore denies these allegations.

15.  This Answering Respondent denies the allegations contained in paragraph 18 of the
Board's Complaint.

16.  Paragraph 19 of the Board's Complaint contains legal conclusions that do not call for
a response from this Answering Respondent. To the extent that these allegations call for a response
from this Answering Respondent, this Answering Respondent denies these allegations.

COUNT III
NRS 630.306(1)(g)—Continual Failure to Exercise Skill or Diligence

17.  Answering Paragraph 20, this Answering Respondent repeats and realleges his

responses to Paragraphs 1 through 19.

18.  Paragraphs 21 through 23 of the Board's Complaint contain legal conclusions that do

34425301.1:12710-0063 -4-
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not call for a response from this Answering Respondent. To the extent that these allegations call
for a response from this Answering Respondent, this Answering Respondent denies these
allegations.

19.  Paragraphs 1 through 4 of the Board's prayer for relief contain legal conclusions that
do not call for a response from this Answering Respondent. To the extent that these allegations call
for a response from this Answering Respondent, this Answering Respondent is without sufficient
knowledge and information to form a belief as to the truth or falsity of the allegations contained in
Paragraphs | through 4 of the Board's prayer, and therefore denies these allegations.

20.  Answering Paragraphs 5 through 6 of the Board's prayer for relief, this Answering
Respondent is without sufficient knowledge and information as to form a belief as to the truth or
falsity of the allegations contained in Paragraphs 5 through 6 of the Board's prayer for relief, and
therefore denies these allegations.

FIRST AFFIRMATIVE DEFENSE
The Board’s Complaint fails to state a claim on which relief may be granted.
SECOND AFFIRMATIVE DEFENSE
The Board’s Complaint, and each cause of action therein, is barred by the doctrine of laches,

estoppel, and the doctrine of unclean hands.

THIRD AFFIRMATIVE DEFENSE

Respondent denies each and every allegation of the Board’s Complaint not specifically
admitted or otherwise pled to herein.
"
"
"
n
"
"
"
"
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WHEREFORE, Respondent prays for judgment as follows:
1. That all charges against him be dismissed;
2. For such other and further relief as may be deemed just and proper in these premises.

DATED: September 20, 2024 WOOD, SMITH, HENNING & BERMAN LLP

By: /s/ Melanie L. Thomas
MELANIE L. THOMAS
Attorneys for Respondent Ira Michael Schneier, M.D.

34425301.1:12710-0063 -6-
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CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of September 2024, a true and correct copy

of ANSWER AND NOTICE OF DEFENSE was sent via electronic mail to the following:

William P. Shogren
Deputy General Counsel
9600 Gateway Drive
Reno, NV 89521

Tel: 775-688-2559

Email: shogrenw@medboard.nv.gov

34425301.1:12710-0063

By /s/ Emma L. Gongales

Emma L. Gonzales, an Employee of
WOOD, SMITH, HENNING & BERMAN LLP
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA FILED
de de Kk K %k
0CT -7 2024
NEVADA STATE BOARD-OI
" In the Matter of Charges and Complaint | Case No. 24-40539-1 By:
Against:
Early Case Conference:
IRA MICHAEL SCHNEIER, M.D.,
October 17, 2024, at 10:00 a.m,
Respondent.
ORDER SETTING EARLY CASE CONFERENCE
TO:  William Shogren, Esq.
Depugv General Counsel
Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, NV 89521
~and~
r Ira Michael Schneier, M.D.
c/o  Respondent’s Attorneys
Melanie L. Thomas, Esq.
Wood, Smith, Henning & Berman LLP
2881 Business Park Court, Suite 200
! Las Vegas, NV 89128-9020
NOTICE IS HEREBY GIVEN in compliance with NRS 630.339(3)!, an Early Case
Conference will be conducted on October 17, 2024, beginning at the hour of 10:00 a.m.. The Early
“ ! within 20 days after the filing of an answer or 20 days afier the date on which an answer is due, whicheve:
is earlier, the parties shall hold an early case conference at which the parties and a hearing officer appointed by the
Board or a member of the Board must preside. At the early case conference, the parties shall in good faith:
(a) Set the carliest possible hearing date agreeable to the parties and the hearing officer, panel of the Board or the
Board, including the estimated duration of the hearing,
(b) Setdates:
(1) By which all documents must be exchanged;
(2) By which all prehearing motions and responses thereto must be filed,
{3) On which to hold the prehearing conference; and
(4) For any other foreseeable actions that may be required for the matter,;
{c) Discuss or attempt to resolve all or any portion of the evidentiary or legal issues in the matter,
(d) Discuss the potential for settlement of the matter on terms agreeable to the parties; and
I (e) Discuss and deliberate any other issues that may facilitate the timely and fair conduct of the matter.
1
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Case Conference will be held via conference call. Counsel for the IC, William Shogren, Esq., will
initiate the conference call and add the parties to the line.

The scheduled Early Case Conference shall be attended by the parties in person or by any
party’s legal counsel of record and will be conducted by the undersigned Hearing Officer to discuss
designate the dates for the Pre-Hearing Conference and Hearing and other procedural matters
established in NRS 630.339.

At the Pre-Hearing Conference, in accordance with NAC 630.4652, each party shall provide
the other party with a copy of the list of witnesses they intend to call to testify, including therewith,
the qualifications of each witness so identified, and a summary of the testimony of each witness. If
a witness id not on the list of witnesses, that witness may subsequently not be allowed to testify al
the Hearin unless good cause is shown for omitting the witness from said lis®. Likewise, all
evidence, except rebuttal evidence, that is not provided to each party at the Pre-Hearing Conference
may also not be introduced or admitted at the Hearing unless good cause is shown.

i
11
111
11
i1

2 1. At least 30 days before a hearing but not earlier than 30 days after the date of service upon the
physician or physician assistant of a formal complaint that has been filed with the Board pursuant to NRS 630311
unless a different time is agreed to by the parties, the presiding member of the Board or panel of members of the
Board or the hearing officer shall conduct a prehearing conference with the parties and their attomeys. All documents
presented at the prehearing conference are not evidence, are not part of the record and may not be filed with the
Board.

2. Each party shall provide to every other party a copy of the list of proposed witnesses and their qualifications
and a summary of the testimony of each proposed witness. A witness whose name does not appear on the list o
proposed withesses may not testify at the hearing unless good cause is shown,

3. All evidence, except rebuttal evidence, which is not provided to each party at the prehearing conference may
not be introduced or admitted at the hearing unless good cause is shown.

4. Each party shall submit to the presiding member of the Board or panel or to the hearing officer conducting the
conference each issue which has been resolved by negotiation or stipulation and an estimate, 1o the nearest hour, ¢!
the time required for presentation of its oral argument.

(Added to NAC by Bd. of Medical Exam'’ss, eff. 1-13-94; A by R149-97, 3-30-98; R167-99, 1-19-2000; R108-01
11-29-2001)

3n identifying a patient as a wilness, parties are cautioned to omil from any pleadings filed with undersignec
Hearing Officer any addresses, telephone numbers, social security numbers or other personal information regarding
that individual and to confine their submissions in this regard to the name of witness, the relevancy of any testimony
sought to be elicited from that witness and a summary of their anticipated testimony.

2
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IT IS FURTHER ORDERED that legal counsel for the Nevada State Board of Medical
Examiners and the Respondent shall keep undersigned Hearing Officer advised of each issue which
has been resolved by negotiation or stipulation, if any. At the Early Case Conference, the parties
must also provide an estimate, to the nearest hour, of time required for presentation of their
respective cases.

IT IS SO ORDERED.
DATED this "1 day of __ Ockphen . 2024,

(W/—'\

CHARLESBURCHAM, ESQ.
Tel: (775) 750-2998

Email: charlie@northemnevadaadr.com
Hearing Officer
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CERTIFICATE OF SERVICE

1 certify that on this day, I served by personally delivering or mailing, postage pre-paid, a

true and correct file-stamped copy of the foregoing ORDER SETTING EARLY CASE
CONFERENCE to the following parties:

William Shogren, Esq.

Deputy General Counsel

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

Ira Michael Schneier, M.D.
¢/o Melanie L. Thomas, Esq.
Wood, Smith, Henning & Berman LLP

2881 Business Park Court, Suite 200
Las Vegas, NV 89128-9020 9171 9690 0935 0255 7G00 11

DATED this (_“S'm dayof Ockone 2024

b

>

A

Signature

Mecedes Y oenkes

Printed Name
eanl YPesmetnd

A
Title (]
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In the Matter of Charges and

Complaint Against:
IRA MICHAEL SCHNEIER, M.D.,

Respondent.

|

TO:

FILED
OCT 18 2024

NEVADA STATE BOARD OF

MEDICAL EXAMINERS
By: o’
BEFORE THE BOARD OF MEDICAL EXKW%I{/S—\—//

OF THE STATE OF NEVADA

% o ok v

Case No. 24-40539-1

SCHEDULING ORDER

William Shogren, Esq.

Deputy General Counsel

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

~and~

Ira Michael Schneier, M.D.

c¢/o  Respondent’s Attorneys
Melanie L. Thomas, Esq.

Wood, Smith, Henning & Berman LLP
2881 Business Park Court, Suite 200
Las Vegas, NV 89128-9020

On October 17, 2024, an Early Case Conference was held via conference call. The partie:

appeared via their counsel: William Shogren, Esq. on behalf of the Investigative Committee of th

Nevada State Board of Medical Examiners and Melanie L. Thomas, Esq. on behelf of Respondent Ir:

Michael Schneier, M.D. along with this Hearing Officer.

In compliance with 630,465, a prehearing conference will be conducted on February 6, 202!

telephonically beginning at the hour of 10:00 a.m. Pacific Standard Time. Counsel for the IC

William Shogren, Esq., will initiate the call and add the parties to the line.
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All parties shall exchange witness and documents intended for use at the hearing on or befort
the pre-hearing conference. This list shall include the qualifications and anticipated testimony of th
witness and the Bates stamp numbers on each of the exhibits. If a witness is not included on the list
that witness may not be allowed to testify at the hearing unless good cause is shown for thet
testimony. Likewise, if a document has not been listed in a prehearing conference statement, it may
not be admitted into evidence unless good cause is shown for its admittance.

All prehearing motions shall be served on all parties and this hearing officer by February 13
2025. Responses and Oppositions to pre-hearing motions shall be served on or before February 24
2025, at which time the motions shall be deemed submitted for decision. Service of prehearing
motions, responses and oppositions may be effectuated by U.S. Mail or by electronic mail (e-mail) t
all parties known email addresses and this hearing officer. Service on the Hearing Officer must be by
e-mail.

The formal hearing in this matter is hereby scheduled for March 11, 2025 commencing a
the hour of 9 a.m. Pacific Standard Time and March 12, 2025 commencing at the hour of 9 a.m
Pacific Standard Time, and will be held at the office of the Board of Medical Examiners at 960(
Gateway Drive, Reno, Nevada 89521, A court reporter will take take swom testimony during the
formal hearing and will produce a transcript to the hearing officer and all parties at their request anc
at their expense. (Any e-mail request to utilize video-conferencing through the Las Vegas office o
the Nevada State Board of Medical Examiners should be made as soon as practicable, and no late
than March 4, 2025.)

Once the formal hearing is concluded the hearing officer will submit to the Board a synopsi
of the testimony recorded by the court reporter and will make a recommendation on the veracity o
witnesses, if there is conflicting evidence or if credibility of witnesses is a fetermining factor, an
thereafter the Board will render its decision. See NAC 630.470.

Witnesses may appear remotely (defined as witmess appearances not occurring in the La:
Vegas or Reno office of the Nevada board of Medical examiners), and the party or parties planning
on calling witneeses remotely shall identify the name of such witnesses by e-mail to counsel and the

Hearing Officer no later than March 4, 2025.
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Stipulation to stay the above dates shall be made to the hearing officer either by email or b
formal, filed stipulation as soon as the parties are aware of the necessity for a stay. Any stay reques
will require a status conference to be set unless a formal settlement agreement is being presented ti
the Board at the next regularly held Board meeting. If a formal settlement agreement is being place:
on the Board meeting agenda, notification of acceptance or denial of the settlement agreement by th
Board shall be delivered to this hearing officer no later than five (5) days after the Board meeting b
the Board attorney.

All parties to this case are required to keep the hearing office informed of events, progres
and resolution of this case.

IT IS SO ORDERED,
DATED this ™_day of _qchplan 2024,

(Er~__

Charles Burcham, Esq.

Email: charlie@northemnevadaadr.com
Tel: (775) 750-2998

Hearing Officer
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CERTIFICATE OF SERVICE

I certify that on this day, I served by personally delivering or mailing, postage pre-paid, a

true and correct file-stamped copy of the foregoing SCHEDULING ORDER to the following

parties:

William P. Shogren

Deputy General Counsel

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

Ira Michael Schneier, M.D.

c/o Melanie L. Thomas, Esq.

Wood, Smith, Henning & Berman LLP
2881 Business Park Court, Suite 200
Las Vegas, NV 89128

Certified Mail No.: 9171 9690 0935 0255 7000 80

n
DATED this V0 dayof OColer” 2024,

A=

Signature

Mexcedds FoenkesS
Printed Name

Title
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In the Matter of Charges and Complaint | Case No. 24-40539-1
Against:
IRA MICHAEL SCHNEIER, M.D., Prehearing Conference:
Respondent. February 14,2025 at 10:00 a.m.
ORDER RE-SETTING PREHEARING CONFERENCE
TO:  William Shogren, Esq.

Deputy General Counsel

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

~and~

Ira Michael Schneier, M.D.

c/o  Respondent’s Attorney
Melanie L. Thomas, Esq.

Wood, Smith, Hening & Berman
2881 Business Park Court, Suite 200
Las Vegas, NV 89128- 9020

NOTICE IS HEREBY GIVEN that the prehearing conference in this matter will now

occur on February 14, 2025, commencing at 10 a.m., by conference call. Counsel for the 1T,

William Shogren, will initiate the conference call and add the parties to the line.

IT IS SO ORDERED.

DATED this & day of Yfp\\\\m.;m\\ ,2025.

c h.nlc.s Bmcham, Esq.

Tel: (775) 750-2998

Email: charlie@northernnevadaadr com
Hearing Officer

B o
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CERTIFICATE OF SERVICE

[ certify that on this day, I served by personally delivering or mailing, postage pre-paid, a

true and correct file-stamped copy of the foregoing ORDER RE-SETTING PREHEARING

CONFERENCE to the following parties:

William P. Shogren

Deputy General Counsel

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

Ira Michael Schneier, M.D.
c/o Melanie L. Thomas, Esq.
Wood, Smith, Hening & Berman
2881 Business Park Court, Suite 200
Las Vegas, NV 89128
9171 9690 0935 0255 7020 53
Certified Mail No.:

n _
DATED this 1 day of X e.\omour%? L2025

Signature

M\ excedes| FuentesS

Printed Name

Legal Jo¥ont
Title %0\‘ Aﬁb\@ 2
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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

*k hd Rk

In the Matter of Charges and Complaint Case No. 24-40539-1

Against: FI LE D

IRA MICHAEL SCHNEIER, M.D. FEB 11 2005

NEVADA STATE BOARD OF
MEDICAL EXAMINERS
By:zs -

Respondent.

PREHEARING CONFERENCE STATEMENT OF THE INVESTIGATIVE

COMMITTEE OF THE NEVADA STATE BOARD OF MEDICAL EXAMINERS

The Investigative Committee (IC) of the Nevada State Board of Medical Examiners
(Board) submits the following Prehearing Conference Statement in accordance with
NAC 630.465 and the Hearing Officer’s Scheduling Order, filed October 18, 2024.

L. LIST OF WITNESSES
The IC of the Board lists the following witnesses whom it may call at the hearing on the

charges in the Complaint against Respondent filed herein:

a. Johnna LaRue, Deputy Chief of Investigations
Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, NV 89521

Ms. LaRue, or her designee, is expected to verify documentary evidence obtained during

the investigation of this case and testify regarding the investigation of this matter.

b. Ira Michael Schneier, M.D.
¢/o Melanie L. Thomas, Esq.
Wood, Smith, Henning & Berman LLP
2881 Business Park Court, Suite 200
Las Vegas, NV §9128

Dr. Schneier is expected to testify regarding the facts and circumstances surrounding the
Complaint in this case and his treatment of Patient A.

11
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Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, Nevada 89521
(775) 688-2559
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c. HM.D.
c/o Nevada State Board of Medical Examiners

9600 Gateway Drive
Reno, NV 89521

Dr. [Jlis licensed to practice medicine in the State of Nevada. Dr‘-has conducted a
medical review of this case and is expected to testify regarding his medical review of this matter
and the applicable standard of care.

d. All witnesses identified by Respondent in his prehearing conference statement
and/or in any subsequent amended, revised or supplemental prehearing conference statement, or
list of witnesses disclosed by Respondent of persons he may call to testify at the hearing herein.

The IC reserves the right to amend and supplement this list as required for prosecution of
this case.

IL LIST OF EXHIBITS

The IC of the Board lists the following exhibits that it may introduce at the hearing on the
charges and formal Complaint against the Respondent. Additionally, the IC of the Board reserves
the right to rely on all exhibits listed in Respondent’s prehearing conference statement and any

supplement and/or amendment thereof.

BATES
EX;I(I)BIT DESCRIPTION RANGE
’ (NSBME)
1. NSBME Allegation Letter to Dr. Schneier with Order to Produce 001 - 005
Records, dated July 12, 2021
2. Dr. Schneier’s Response Letter to NSBME, dated August 29, 006 - 020

2022

3. Patient A Medical Records; Sunrise Hospital & Medical Center 021 - 062

4, Patient A Imaging; Sunrise Hospital & Medical Center: 063
October 8, 2019, Lumbar Spin AP Plus Lateral

December 27, 2019, MRI Lumbar Spine Plus with Contrast
December 30, 2019, MRI Thoracic Spine Plus with Contrast
December 31, 2019, Xray Thoracic Spine Lateral

January 22, 2020, CT Thoracic Spine without Contrast
January 23, 2020, Xray Thoracic Spine Lateral

February 4, 2020, MRI Thoracic Spine with Contrast
February 15, 2020, MRI Thoracic Spine with Contrast
March 11, 2020, Xray Thoracic Spine Lateral

June 1, 2020, MRI Spine Lumbar without Contrast

June 4, 2020, MRI Spine Thoracic without Contrast

2o0f4
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BATES
EX;I(I)BIT DESCRIPTION RANGE
’ (NSBME)
June 6, 2020, CT Spine Thoracic without Contrast
s, Patient A Medical Records; Clinical Neurology Associates 064 - 080
6 Patient A Medical Records; Spring Valley 081 - 088
7. Patient A Medical Records; Desert Radiology 089 - 092
8. Patient A Medical Records; from Khavkin Clinic 093 - 099
9. Article - The Prevalence of Wrong Level Surgery Among Spine 100 - 104
Surgeons
10. | Curriculum Vitae of I M.D. 105 - 109

The IC reserves the right to use any exhibits relied upon or identified by Respondent and

reserves the right to amend and supplement this list of exhibits as required prior to the Prehearing

Conference.

DATED this \\*™™ day of February, 2025

INVESTIGATIVE COMMITTEE OF THE

NEVADA STATE BOARD OF MEDICAL EXAMINERS

by LA

WILLIAM P. SHOGREN

Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: shogrenw@medboard.nv.gov

Attorney for the Investigative Commitiee
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CERTIFICATE OF SERVICE

I hereby certify that I am employed by the Nevada State Board of Medical Examiners and
that on the 11th day of February, 2025, 1 served a file-stamped copy of the foregoing
PREHEARING CONFERENCE STATEMENT OF THE INVESTIGATIVE
COMMITTEE OF THE NEVADA STATE BOARD OF MEDICAL EXAMINERS, along

with a USB of Exhibits via Fed Ex Overnight Mail, postage pre-paid, to the following parties:

IRA MICHAEL SCHNEIER, M.D.

c/o Melanie L. Thomas, Esq.

Wood, Smith, Henning & Berman LLP
2881 Business Park Court, Suite 200
Las Vegas, NV 89128

Respondent

Tracking No.: 7720 1257 6456

CHARLES BURCHAM, ESQ.
4255 Ross Drive
Reno, NV 89519
Hearing Officer

Tracking No.: 7720 1268 0874

With courtesy copy of the Prehearing Statement without exhibits by email to:

Melanie L. Thomas, Esq., at mthomas(@wshblaw.com
Charles Burcham, Esq., at pcharlie@northernnevadaadr.com

|

DATED this 11— day of February, 2025.

Nevada State Board of Medical Examiners

4 of4




WOOD, SMITH, HENNING & BERMAN LLP

2881 BUSINESS PARK COURT, SUITE 200

LAS VEGAS, NEVADA 89128-9020
TELEPHONE 702.251.4100 ¢ Fax702.251.5405
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FILED
FF 18 95

ME

Melanie L. Thomas FILLAT30
mthomas@wshblaw.com By: 7Q1__l~-"‘“——-’*“' ;
Nevada Bar No. 12576

Wo0D, SMITH, HENNING & BERMAN LLP

2881 Business Park Court, Suite 200

Las Vegas, Nevada 89128-9020

Phone: 702.251.4100 ¢ Fax: 702.251.5405

Attorneys for Respondent Ira Michael Schneier,

M.D.

———————

BEFORE THE BOARD OF MEDICAL EXAMINERS OF THE STATE OF NEVADA

% 3k 3k k

In the Matter of Charges and Complaint | Case No. 24-40539-1
Against:

RESPONDENT IRA MICHAEL

IRA MICHAEL SCHNEIER, M.D., SCHNEIER, M.D.'S PREHEARING

CONFERENCE STATEMENT
Respondent.

IRA MICHAEL SCHNEIER, M.D. ("Dr. Schneier"), by and through his counsel, WOOD,

SMITH, HENNING & BERMAN LLP hereby submits his Prehearing Conference Statement, in

accordance with Nevada Administrative Code 630.465, as follows:

L
LIST OF PROPOSED WITNESSES

1. Ira Michael Schneier, M.D.
c/o Melanie L. Thomas, Esq.
Wood Smith Henning & Berman LLP
2881 Business Park Court, Ste. 200
Las Vegas, Nevada 89128

Dr. Schneier is a board certified neurosurgeon licensed to practice medicine in the State of

Nevada and the respondent in this matter, and will testify to the facts and circumstances surrounding

the allegations contained in the Complaint.

2. I D
c/o Melanie L. Thomas, Esq.
Wood Smith Henning & Berman LLP
2881 Business Park Court, Ste. 200
Las Vegas, Nevada 89128

Dr.- is licensed to practice medicine in the State of Nevada, and is fellowship trained

in neuroradiology. Dr.-eamed his medical doctor degree at Northwestern University in

36597000.1:12710-0063




WOOD, SMITH, HENNING & BERMAN LLP
2881 BUSINESS PARK COURT, SUITE 200
LAS VEGAS, NEVADA 89128-9020
TELEPHONE 702.251.4100 ¢ Fax 702.251.5405
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Chicago, Illinois in 1992. He completed his residency in diagnostic radiology at the William
Beaumont Hospital, in Royal Oak, Michigan in 1996. Dr. - completed a fellowship in
neuroradiology at the Henry Ford Hospital in Detroit, Michigan in 1998. He has been licensed in
the State of Nevada since April 1998. Dr. -has conducted a medical review of this case and
is expected to testify regarding his medical review of this matter, and his opinions related to the
facts and circumstances surrounding the allegations contained in the Complaint, as well as to any
other matter relevant to this proceeding.

. I, /D

653 N. Town Center Drive, Suite 602
Las Vegas, Nevada 89144

Dr. -is a neurosurgeon licensed to practice medicine in the State of Nevada. This
witness is expected to testify to his involvement with Patient A, including the treatment and care
rendered, and any other matter relevant to this proceeding.

. I

3186 S Maryland Pkwy
Las Vegas, NV 89109

This witness is expected to testify to his involvement with Patient A, including the treatment
and care rendered by Dr. Schneier, and any other matter relevant to this proceeding.

5. Custodian of Records

Spring Valley Hospital
5400 S Rainbow Blvd.
Las Vegas, NV 89118

This witness will testify to the records related to Patient A, including the treatment and care
received at Spring Valley Hospital, and any other matter relevant to this proceeding.

6. All witnesses identified by the IC of the Board in its prehearing conference statement
and/or in any subsequent amended, revised or supplemental prehearing conference statement, or list
of witnesses disclosed by Respondent of persons it may call to testify at the hearing herein.

1
"
"
"
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IL
LIST OF PROPOSED EXHIBITS!

Dr. Schneier lists the following exhibits that it may introduce at the hearing on the charges

and in defense of the formal Complaint filed against him. Additionally, Dr. Schneier reserves the

right to rely on all exhibits listed in Respondent's prehearing conference statement and any

supplement and/or amendment thereof:

1.

2
3
4
5.
6
7
8
9

10.
11.
12.
13.
14.
15.
16.
17.
18.

Exhibit A — Sunrise Hospital and Medical Center Medical Records

Exhibit B -- Radiology Reports — Sunrise Hospital and Medical Center
Exhibit C — Digital Imaging (various dates)

Exhibit D — Any exhibits identified by the IC (not reproduced herein)
Exhibit E — Spring Valley Hospital Medical Center Medical Records

Exhibit F — _, M.D. Medical Records

Exhibit G — UMC Medical Records

Exhibit H — UMC Medical Records - 1

Exhibit I — Desert Springs Medical Center Medical Records

Exhibit J —_ MD/Clinical Neurology Specialists Medical Records

Exhibit K — - Medical Records

Exhibit L -Board of Medical Examiners Licensee Lookup
Exhibit M —- Complaint_

Exhibit N - [ lcompiain: |z

Exhibit O - [ comptain: I

Exhibit P — Horizon Health and Rehabilitation Medical Records
Exhibit Q — Dr. Schneier Curriculum Vitae

Dr. Schneier may use demonstrative exhibits generated from excerpts of Exhibits A-

Q, for use with various witnesses to aid in their testimony, but does not necessarily plan to move for

I It is anticipated that these documents will be culled down to pertinent excerpts based on the testimony
developed at the time of the formal hearing, but are being produced in their totality for sake of completeness
and to avoid any waiver.

36597000.1:12710-0063 -3-
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admission of those materials.

Dr. Schneier reserves the right to use any exhibits relied upon or identified by the IC of the
Board and reserves the right to amend and supplement this list of exhibits as required prior to the
Prehearing Conference.

Link: https://wshblaw .sharefile.com/d-sf6703f132e94dfaa82e5f06de7418f1

**Password to be sent separately via e-mail

DATED: February 14, 2025. WOOD, SMITH, HENNING & BERMAN LLP

By: /s/ Melanie L. Thomas
MELANIE L. THOMAS
Attorney for Respondent Ira Michael Schneier, M.D.

36597000.1:12710-0063 4-
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CERTIFICATE OF SERVICE
I hereby certify that on this 14th day of February 2025, a true and correct copy
of RESPONDENT IRA MICHAEL SCHNEIER, M.D.'S PREHEARING CONFERENCE
STATEMENT was sent via electronic mail to the following:

William P. Shogren

Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: 775-688-2559

Email: shogrenw@medboard.nv.gov

Mercedes Fuentes
fuentesm@medboard.nv.gov

Charlie Burcham
Hearing Officer
charlie@northernnevadaadr.com

By /s/ Melanie L. Thomas
Melanie L. Thomas of
WOOD, SMITH, HENNING & BERMAN LLP

36597000.1:12710-0063 -5-




(775) 688-2559

9600 Gateway Drive
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OFFICE OF THE GENERAL COUNSEL

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

LR

In the Matter of Charges and Complaint Case No. 24-40539-1
Against: FILED
IRA MICHAEL SCHNEIER, M.D., FEB 19 2025

Respondent. NEVADA STATE BOARD OF
. MEDIGRL EXAMINERS —

PROQOF OF SERVICE

I, Mercedes Fuentes, Legal Assistant for the Nevada State Board of Medical Examiners,
hereby certify that on February 11, 2025, 1 sent the PREHEARING CONFERENCE
STATEMENT OF THE INVESTIGATIVE COMMITTEE OF THE NEVADA STATE
BOARD OF MEDICAL EXAMINERS, as well as Exhbits 1-10, via FedEx Overnight Mail to:

IRA MICHAEL SCHNEIER, M.D. CHARLES BURCHAM, ESQ.
c/o Melanie L. Thomas, Esq. 4255 Ross Drive
Wood, Smith, Henning & Berman Reno, NV 89519

2881 Business Park Court, Ste. 200
Las Vegas, NV 89128

Tracking No: 7720 1257 6456
Respondent

Tracking No: 7720 1268 0874
Hearing Officer

Respondent’s copy was delivered on February 12, 2025, at 10:12 a.m. See Exhibit 1. The Hearing
Officer’s Copy was delivered on February 12, 2025, at 9:54 a.m. See Exhibit 2.
DATED this ﬂ day of February, 2025.

-

>
MERCEDES[FUENTES
Legal Assistant

Nevada State{Board of Medical Examiners
9600 Gateway Drive
Reno, Nevada 89521
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Dear Customer,

The following is the proof-of-delivery for tracking number: 772012576456

February 19, 2025

Delivery Information:

Status: Delivered

Signed for by: K.CHAPMAN

Service type: FedEx Priority Overnight
Special Handling: Deliver Weekday;

Adult Signature Required
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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

In the Matter of Charges and Complaint
Against:
IRA MICHAEL SCHNEIER, M.D.,

Respondent.

* ok ke %

Case No. 24-40539-1
FILED
FEB 21 2025

NEVADA STATE BOARD OF
MEDICAL EXAMINERS

By: ___»

INVESTIGATIVE COMMITTEE OF THE NEVADA STATE BOARD OF MEDICAL

EXAMINERS’> MOTION IN LIMINE TO EXCLUDE CERTAIN WITNESSES AND

EXHIBITS LISTED IN RESPONDENT’S PREHEARING CONFERENCE STATEMENT

The Investigative Committee (IC) of the Nevada State Board of Medical Examiners (Board),
by and through William P. Shogren, Deputy General Counsel and attorney for the IC, hereby
requests leave pursuant to NRS 622A.360(2)(f) and files its Motion in Limine to Exclude Certain
Witnesses and Exhibits Listed in Respondent’s Prehearing Conference Statement filed on
February 18, 2025.

MEMORANDUM OF POINTS AND AUTHORITIES

L. PROCEDURAL BACKGROUND

On July 30, 2024, the IC filed a formal complaint against Respondent
alleging three (3) violations of NRS Chapter 630. On September 23, 2024, Respondent filed an
Answer which included denials regarding all the counts in the Complaint. On October 17, 2024,
an early case conference was held which set a prehearing conference date, as well as dates for a
formal hearing.

On February 14, 2025, the prehearing conference, required by NRS 630.339(3)(b)(3), was
held, at which time the IC had provided its Prehearing Conference Statement and complied with
the provisions of NAC 630.465(2) and (3). This included listing the IC’s proposed witnesses and

their qualifications and a summary of the testimony of each proposed witness and providing
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copies of documents intended to be used in prosecution of the case against Respondent.
Respondent submitted their Prehearing Conference Statement (Respondent’s Statement) on
February 14, 2025. Respondent's Statement lists five (5) witnesses and discloses seventeen (17)
exhibits.

The IC does not object to the identification of Respondent’s listed Witness 1, Ira Michael
Schneier, M.D., and Witness 2,_, M.D. However, the IC does object to Respondent’s
Witness 3, _ M.D., Witness 4, _, and Witness 5,
Custodian of Records for Spring Valley Hospital, from testifying at the formal hearing Testimony
provided by the aforementioned witnesses will either be irrelevant, immaterial, and/or unduly
repetitious and would therefore be improper. Respondent also did not provide sufficient
information in his Statement to establish Witnesses 3 and 4’s qualifications for testifying in this
matter. The IC requests that Witnesses 3, 4 and 5 be prohibited from testifying at the formal
hearing in this matter.

Further, the IC also objects to the admission of Respondent’s Exhibits L through O.

Exhibit L appears to be a printout from the Board’s website, concerning licensee Dr. I
Exhibits M, N, and O are copies of three separate complaints filed by the Board against Dr.
-. Respondent’s exhibits L through O are irrelevant to these proceedings and the IC
hereby requests that they be excluded.

IL RELEVANT STATUTORY PROVISIONS

A. Provisions Related to Prehearing Conference Statements.

NAC 630.465(2) provides that each party shall provide to every other party a copy of the list
of proposed witnesses and their qualifications and a summary of the testimony of each proposed
witness. NAC 630.465(3) states that all evidence, except rebuttal evidence, which is not provided to
each party at the prehearing conference may not be introduced or admitted at the hearing unless
good cause is shown.

B. Provisions Related to Admission of Evidence and Testimony.

NRS 630.346 provides that evidence must be allowed in the administrative hearing as

provided by NRS 233B.123 which states that “[i]rrelevant, immaterial, or unduly repetitious
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evidence must be excluded.” NRS 233B.123(1) (emphasis added). Evidence may be admitted
unless otherwise excluded by law, only if it is the type of evidence commonly relied upon by
reasonable and prudent persons in the conduct of their affairs. /d. The Nevada Rules of Evidence
define “relevant evidence” as evidence which has any tendency to make the existence of any fact of
consequence to the determination of the action more or less probable than it would be without the
evidence. See NRS 48.015.

III. ARGUMENT

A. The Testimony of Witnesses 3 and 4 is Irrelevant, Immaterial or Unduly
Repetitious to the Charges Against Respondent.

1. Witness 3

Respondent lists _ M.D. as a witness, and states that “[t]his

witness is expected to testify to his involvement with Patient A, including the treatment and care
rendered, and any other matter relevant to this proceeding.” Respondent’s Statement at 2.

However, any such testimony is irrelevant as to whether Respondent violated the provisions
of the MPA as alleged in Counts I through III of the Complaint. Per the Complaint, Respondent
performed a laminectomy and fusion on December 31, 2019, which was intended to be performed at
the T10-T11 level. Per the Complaint, Respondent performed the laminectomy at the T9-T10 level
and subsequently failed to address the severe stenosis at the T10-T11 level during a second surgery
performed on January 23, 2020. This is the basis for Counts I through III of the Complaint.

Per the Complaint, and the records provided prior to the prehearing conference,
Dr. - did not treat Patient A between December 31, 2019, and January 23, 2020.
Dr. -did not participate in the two (2) surgeries performed by Respondent on Patient A.
Respondent has curiously not included any of the other several physicians listed in the parties’
exhibits who evaluated or otherwise treated Patient A, specifically after January 23, 2020.
Respondent’s inclusion of Witness 3 is not relevant to the care and treatment of Patient A provided
by Respondent.

/11
/11
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Any testimony regarding Patient A’s treatment by any other medical provider in this context
is wholly unnecessary and irrelevant to the ultimate questions of fact in this case and must be
excluded by statute. See NRS 233B.123(1).

Additionally, Respondent’s Exhibits L through O all involve Dr. - and his
disciplinary history with the Board. However, disciplinary matters against other licensees who are
not charged in the instant Complaint have no bearing in this hearing and are completely irrelevant as
to whether Respondent violated the provisions of the MPA as alleged in Counts I-III. These exhibits
must also be excluded pursuant to NRS 233B.123(1).

2. Witness 4

Respondent also lists_as its fourth witness. Per NAC 630.465(2), each party
shall provide to every other party a copy of the list of proposed witnesses and their qualifications
and a summary of the testimony of each proposed witness. Evidence that is not provided at the
time of the prehearing conference may not be introduced unless good cause is shown. See NAC
630.465(3).

Respondent did not provide the qualifications of Witness 4 at the prehearing conference,
despite stating in his Prehearing Conference Statement that they are going to testify as follows:
“This witness is expected to testify to his involvement with Patient A, including the treatment and
care rendered by Dr. Schneier, and any other matter relevant to this proceeding.” Witness 4 is not a
Board licensee and does not appear to have been involved in Respondent’s treatment and care of
Patient A, as ascertained by the medical records provided during the prehearing conference.
Respondent did not provide a curriculum vitae for Witness 4. Respondent has provided no basis for
why Witness 4 is qualified to testify about the treatment and care rendered by Respondent.
Respondent further has provided no basis for how Witness 4’s testimony would be relevant in this
matter.

Respondent further cannot show good cause to amend his prehearing statement to include
the qualifications of Witness 4 at the formal hearing. The Nevada Supreme Court has interpreted
good cause as “a substantial reason ... that affords legal excuse. See Hathaway v. State, 119 Nev.

248, 252 (2003); see also Passanisi v. Dir., Nev. Dep’t of Prisons, 105 Nev. 63, 66 (1989) (finding
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good cause is demonstrated when an impediment external to the defense prevents compliance with
procedural rules). The early case conference was held October 28, 2024, and the Respondent had
until February 14, 2025, to produce the qualifications of witnesses intended to be called at the
formal hearing. Respondent received the IC’s Prehearing Statement, which included its witness and
exhibit lists, on or about February 11, 2025, three (3) days before the prehearing conference.
Respondent had ample time to prepare a witness list that comports with
NAC 630.465(2) after receiving the IC’s prehearing disclosures. Therefore, Respondent’s mere
inadvertence to the Scheduling Order and the IC’s exhibits does not constitute a sufficient basis for
the inclusion of witnesses whose qualifications have not been disclosed.

Further, identifying both Witness 3 and Witness 4 to testify to their knowledge of the same
facts as to Respondents’ disclosed expert witness, Witness 2, is unduly repetitious and would not
make the ultimate facts in this case more or less probable. It is unforeseeable that calling two (2)
witnesses without sufficient knowledge to opine on Nevada MPA violations would add any value to
the proceeding. Likewise, there is no need for additional witnesses to testify to the same facts that
will be introduced in the testimony of the Respondent’s Witness 2 when Witness 3 and Witness 4’s
conduct in the case is not in contention in this hearing.

3. Witness 5

Lastly, Respondent lists Custodian of Records, Spring Valley Hospital, as Witness 5, and
states that “[t]his witness will testify to the records related to Patient A, including the treatment and
care received at Spring Valley Hospital, and any other matter relevant to this proceeding.”

It is not clear why Respondent only includes the Custodian of Records for Spring Valley
Hospital as a witness. Respondent does not list custodians of records from the numerous other
facilities involved in this matter. NRS 233B.123(2) provides that “[d]Jocumentary evidence may be
received in the form of authenticated copies or excerpts.” NRS 233B.123(1) also provides that
“[e]vidence may be admitted . . . if it is of a type commonly relied upon by reasonable and prudent
persons in the conduct of their affairs.”

NRS 52.355 does state that “[i]f during a trial or discovery proceeding the authenticity of the

record . . . the court may order the original documents produced,” and that “[i]f the personal
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attendance of a custodian of the medical records is required, the subpoena shall clearly state such
demand.”

However, the IC’s Exhibit 6, containing records from Spring Valley Hospital, is
authenticated by the signed affidavit from the ROI Specialist/Agent for the Custodian. A Board
investigator, who has been named as witness by the IC, will also testify as to how the Spring Valley
records were obtained by the Board.

More importantly, Respondent provided records from Spring Valley Hospital in his
Prehearing Conference Statement. See Respondent’s Exhibit E. Included in this exhibit is a similar
Certification of Records, from a ROI Specialist/Agent for the Custodian from Spring Valley
Hospital. See Exhibit E at 1. The specific Spring Valley Hospital records provided by the IC are
also found in Respondent’s records from Spring Valley. Compare IC’s Exhibit 6, NSBME 084-088
with Respondent’s Exhibit E, SCHNEIER000316-000320.

Both parties have disclosed the same Spring Valley Hospital records. A Custodian of
Records is not required to testify at the formal hearing in this matter. Pursuant to NRS 233B.123(1),

such testimony must be excluded as irrelevant, immaterial, and/or unduly repetitious.

B. Excluding Unduly Repetitious and Irrelevant Exhibits Does Not Violate
Respondent’s Due Process.

The Board must determine the continued competency of physicians for the protection of
public health and safety. See NRS 630.003. It is required to, however, balance its important public
protection duties with a licensee’s due process right in his or her license. It balances those duties by
ensuring that the procedures that guarantee due process are followed.

With respect to any assertion that Respondent’s Witnesses must be included to avoid any
violation of due process, Respondent has, as a matter of law, been afforded all due process required.
Dutchess Bus. Servs., Inc., 124 Nev. at 711, 191 P.3d at 1166 (“Although proceedings before
administrative agencies may be subject to more relaxed procedural and evidentiary rules, due
process guarantees of fundamental fairness still apply.”). In an administrative proceeding, “it is the
opportunity to prepare a defense that defines due process,” and a process where a respondent is

apprised of the charges against him and the factual bases underlying them, and where established
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procedural guidelines are followed, the required due process is provided. See id. at 711-12, 191
P.3d at 1166-67.

With respect to due process required during the investigative process, because only a Board
member “other than a member of an investigative committee of the Board who participates in any
determination regarding a formal complaint in the matter . . . may participate in an adjudication to
obtain the final order of the Board,” the IC has no authority to deprive Respondent of the property
interest he has in his medical license. (“An agency or board being tasked merely with investigatory
fact-finding and filing of a formal complaint, which they are statutorily prohibited from later
adjudicating themselves, does not implicate procedural due process protections).
See Sarfo, 134 Nev. at 713, 429 P.3d at 654 (2018)

Finally, the IC has complied with all established procedural guidelines in NRS and
NAC Chapters 630, NRS 622A, and NRS 233B, which provides for an opportunity for Respondent
to be heard on the allegations against him in this matter. As Respondent has been apprised of the
charges against him and the factual bases underlying them, all applicable standards have been
adhered to, and Respondent has been afforded the opportunity to prepare a defense, he has received
all due process to which he is entitled to in this proceeding. See Dufchess, 124 Nev. at 711-12, 191
P.3d at 1167.

IV. CONCLUSION

In conclusion, Respondent filed an improper Prehearing Conference Statement which
discloses two (2) witnesses whose testimony is immaterial, irrelevant, and/or unduly repetitious.
This is a straightforward matter involving the narrow question of whether Respondent violated the
MPA by performing a wrong level laminectomy and fusion and then failing to correct this mistake
during a second surgery.

Respondent’s counsel is attempting to confuse the core issues in this matter, by proposing
witnesses whose testimony is not related to the investigation or case involving Patient A and is
otherwise is not material and is irrelevant or repetitious.

/11
/11
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Based on the foregoing, the IC respectfully requests that Respondent’s identified
Witnesses 3 and 4 and Exhibits L through O be excluded.
ok
DATED this T\’ day of February, 2025.

INVESTIGATIVE COMMITTEE OF THE
NEVADA STATE BOARD OF MEDICAL EXAMINERS

4

WILLIAMP. SHOGREN

Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: shogrenw@medboard.nv.gov
Attorney for the Investigative Committee
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FILED

Melanie L. Thomas -
mthomas@wshblaw.com MAR -4 2025
Nevada Bar No. 12576 NEVADA %TATE BOARD OF
WO00D, SMITH, HENNING & BERMAN LLP - MEDICAL EXAMINERS
2881 Business Park Court, Suite 200 Y e
Las Vegas, Nevada 89128-9020

Phone: 702.251.4100 ¢ Fax: 702.251.5405

Attorneys for Respondent Ira Michael Schneier,

BEFORE THE BOARD OF MEDICAL EXAMINERS OF THE STATE OF NEVADA

# ok ok ok
In the Matter of Charges and Complaint | Case No. 24-40539-1
Against:
RESPONDENT IRA MICHAEL
IRA MICHAEL SCHNEIER, M.D,, SCHNEIER, M.D.'S OPPOSITION TO
THE INVESTIGATIVE COMMITTEE'S
Respondent. PREHEARING MOTION IN LIMINE
IRA MICHAEL SCHNEIER, M.D. ("Dr. Schneier"), by and through his counsel, WOOD,
SMITH, HENNING & BERMAN LLP hereby submits his Opposition to the Investigative

Committee’s ("IC") Prehearing Motion in Limine.

Preliminarily, Dr. Schneier does not contest the cxclusion of the Custodian of Records for
Spring Valley Hospital.

The IC claims: "This is a straightforward matter involving the narrow question of whether
Respondent violated the MPA by performing a wrong level laminectomy and fusion and then failing
to correct his mistake during a second surgery." See Motion, at 7:21-23.

The IC further claims: "Respondent’s counsel is attempting to confuse the core issues in this
matter, by proposing witnesses whose testimony is not related to the investigation or case involving
Patient A and is otherwise not material and is irrelevant or repetitious.” See Motion, at 7:24-26.
The IC cannot use its investigatory privilege as a sword and a shield as it has unequivocally
attempted to do here—by precluding Dr. Schneier from obtaining any information related to the
investigation under the purported statutory protections deeming it confidential, but then attcmpting
to limit the evidence Dr. Schneier is able to use to defend against the IC's allegations by claiming

that evidence is "not related to the investigation." Dr. Schneier is being accused of performing a

36817412.1:12710-0063
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"wrong level laminectomy and fusion.” The testimony of the second surgeon (Dr. - and the
circumstances surrounding the performance of that surgery at the purported “correct” level, are
highly relevant to whether Dr. Schneier's surgery was performed at the "wrong level." Both Dr.
Schneier and Dr. |l win testify as to their thought process and professional opinions when
encountering Patient A, reviewing his imaging, visualizing his anatomy in the operating room, and
making decisions based on their knowledge, training, and skills as neurosurgeon on what course
was best for Patient A's objective and subjcctive clinical presentation.

The Board counsel disingenuously claims that Dr. -testimony is irrelevant because
he was not involved with Patient A during the same time period of Dr. Schneier's involvement and
surgeries. However, the IC through Board counsel, has alleged Dr. Schneier violated the MPA
because he did not perform surgery at T10-T11. The IC's Complaint alleges that Dr. - |
performed the T10-T11 laminectomy on June 4, 2020. See Complaint, at § 10. The Board counsel
insinuates that the standard of care required surgery at T10-T11, regardless of Patient A's actual
pathology treated by Dr. Schneier. Id., at 8.

Board counsel claims: "Any testimony regarding Patient A's treatment by any other medical
provider in this context is wholly unnecessary and irrelevant to the ultimate questions of fact inn
this case and must be excluded by statute." See Motion, at 4:1-3. Board counsel secks to exclude
witnesses and documents outside of Dr. Schneier's care, yet refers to multiple dates of treatment and
imaging performed after Patient A last saw Dr. Schneicr—including imaging reviewed by and
treatment performed by Dr. -prior to his surgery on Patient A. See Complaint, at { 8-10.
Board counsel claims the treatment of any other medical provider is irrelevant, and in addition to
specific allegations related to other providers' care in the charging document—the IC discloses the
medical records of four other medical entities as exhibits in its Pre-Hearing Statement. See Pre-
Hearing Statement, at Exhibit Nos. 5-8 (of which Dr. - clinical chart and hospital chart
from Spring Valley Hospital are included). Board counsel would like to have those records accepted
as gospel, unchallenged, to support its conclusion that Dr. Schneier performed a wrong level
surgery. Dr. -and his surgical expertise and professional background are relevant to his

medical records the Board counsel intends to offer as exhibits, the T10-T11 operation that the Board

36817412.1:12710-0063 -2
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counsel contends was required, and Dr. Schneier's defenses in this case. Dr. Schneier is not required
to divulge further specifics related to his protected trial strategy, just as Board counsel hides behind
NRS 630.336 in refusing to disclose any specifics related to the investigation and testimony of its
own expert Dr. Goz.

It is well established that a fundamental right may not be impaired without due process of
law. See Chudacoff v. Univ. Med. Ctr., of S. Nev., 609 F. Supp.ed 1163, 1172-73 (D.Nev. 2009);
Maiola v. State, 120 Nev. 671, 674-75, 99 P.3d 227, 229 (2004). Moreover, the Nevada Supreme
Court has recognized that a physician’s interest in practicing medicine is a property right that must
be afforded due process. See Minton v. Bd. of Med. Exam'rs, 110 Nev. 1060, 1082, 881 P.2d 1339,
1354 (Nev. 1994) (overruled in part, Nassiri v. Chiropractic Physicians’ Bd. of Nev., 130 Nev. 245,
327 P.3d 487 (Nev. 2014)). In order to prepare for the adjudicatory, penal administrative proceeding
in this matter, Dr. Schneier should be afforded the opportunity to review the underlying complaint
showing the allegations actually made by Patient A, as well as the investigatory materials, including
the report of the Board’s reviewer, and the facts contained therein, underlying the formal Complaint
at issue in this matter—yet, the IC hides behind NRS 630.336 to block him from doing so. The IC
always withholds this information from its licensees in these proceedings keeping them secret and
leaving the licensee (here, Dr. Schneier) to preparc defenses in the blind. NRS 630.336 is not
intended to exclude a professional who is the subject of a penal administrative hearing from fully
understanding and assessing the allegations and facts alleged against him. See McKay v. Bd. of Cty.
Comm'rs, 103 Nev. 490, 492, 746 P.2d 124, 125 (Nev. 1987). However, that is how this Board
counsel has applied it for several years now.

NRS 622A.330, the statute states as follows:

“The investigative file for the case is not discoverable unless the prosecutor intends

to present materials from the investigative file as evidence in support of the case...”

See NRS 622A.330(2). (Emphasis added).
Here, counsel for the Board has stated that they intend to use certain portions of the investigative
file—i.e., Dr. Goz's medical review and testimony relate to the same. Certainly, the Board reviewer

examined the materials in the investigatory file (and the facts contained) therein, and Dr. Schneier

and his expert should similarly be afforded the same opportunity but they are not which is why it is

36817412.1:12710-0063 -3-
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critical that Dr. Schneier be afforded to call the witnesses necessary to respond to the testimony the
Board counsel intends to ambush him with at trial. It is axiomatic that if the Board intends to use
portions of the investigative file, then the entire file should be disclosed (especially the facts
contained therein) to Dr. Schneier before he is subject to an adjudicatory, penal hearing which can
affect his livelihood, reputation, and insurability as a physician. But, because this information is
withheld from Dr. Schneier, he must be able to present witnesses and documentary evidence needed
to overcome the undisclosed investigation by which is facing impending attack. This is particularly
apparent in a penal administrative hearing, such as this, where the Respondent is not permitted to
conduct prehearing formal discovery of evidence, such as the taking of depositions. See NAC
630.470(4).

With regard to_ this witness was adequately and appropriatcly disclosed by
Dr. Schneier. Board counsel incorrectly states: "Witness 4 [...] does not appear to have been
involved in Respondent's treatment and care of Patient A, as ascertained by the medical records
provided during the prehearing conference.” See Motion, at 4:18-20. This is absolutely untrue and
unequivocally false. Board counsel is attempting to force Dr. Schneier to reveal his investigation,
yet—hides behind an absurd statutory interpretation to wholesale foreclose Dr. Schneier from any
information related to the Board's investigation. As an officer of the court, counsel undersigned
represents and assures that Mr. -was involved in Dr. Schneier's treatment and has relevant
information related to the claims and defenses in this action. Mr. -CV is irrelevant, he is a
fact witness with firsthand knowledge.

The IC and Board counsel want Dr. Schneier to either lay out the details of his defensc in a
manner in which the Board itself refuses to do, or they move to exclude that evidence claiming it is
irrelevant to their clandestine and secret investigation. Dr. Schneier has adequately identified
witnesses and documents relevant to his defense, and any evidentiary rulings related to the same
should be reserved for the time of hearing. If Dr. Schneier must accept that the Board does not have
to disclose its evidence and the reports of the witnesses against him in advance of the hearing, then
the Board should be held to the same standard with regard to the level of detail of the disclosures of

Dr. Schneier.
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The IC claims: "This is a straightforward matter involving the narrow question of whether
Respondent violated the MPA by performing a wrong level laminectomy and fusion and then failing
to correct his mistake during a second surgery." See Motion, at 7:21-23. By disclosing subsequent
treatment records, and including subsequent treatment in the allegations in the formal charging
document, the IC and Board counsel have made the same relevant. By denying Dr. Schneier access
to any investigative file information, including the review performed Dr. B D Schneier is
entitled to and must be permitted to preparc a defense to this withheld information based on all
reasonable inferences that he can gain from the inclusion of allegations and records of subsequent
care as evidence the Board intends to use. The Board has made this information relevant and its
motion should be denied in its entirety with the exception of Dr. Schneier's concession that the
Spring Valley Hospital Custodian of Records is not a necessary witness. This honorable Hearing
Officer should more appropriately respond to objections in real time at the formal hearing, in order
to protect Dr. Schneier's right to due process.

DATED: March 3, 2025. WOOD, SMITH, HENNING & BERMAN LLP

By: /s/ Melanie L. Thomas
MELANIE L. THOMAS
Attorney for Respondent Ira Michael Schneier, M.D.

36817412.1:12710-0063 -5-
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CERTIFICATE OF SERVICE
I hereby certify that on this 3rd day of March 2025, a true and correct copy
of RESPONDENT IRA MICHAEL SCHNEIER, M.D.'S OPPOSITION TO THE
INVESTIGATIVE COMMITTEE'S PREHEARING MOTION IN LIMINE was sent via
electronic mail to the following:

William P. Shogren

Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: 775-688-2559

Email: shogrenw@medboard.nv.gov

Mercedes Fuentes

fuentesm@medboard.nv.gov

Charlie Burcham
Hearing Officer
charlie@northernnevadaadr.com

By /s/ Meclanic L. Thomas
Melanie L. Thomas of
WOOD, SMITH, HENNING & BERMAN LLP

36817412.1:12710-0063 -6-
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA
% % g ok %
In the Matter of Charges and Case No. 24-40539-1
Complaint Against: Hearing date:
IRA MICHAEL SCHNEIER, M.D. To be re-set FILED
Respondent. MAR 07 2025
NEVADA STATE BOARD OF

MEDICAL INERS
ORDER ON IC’S MOTION IN LIMINE' m T

On February 21, 2025, the IC filed its Motion in Limine to Exclude Certain Witnesses and
Exhibits Listed in Respondent’s Prehearing Conference Statement (the “Motion”). On March 3,
2025, Respondent filed his Opposition to the Motion (the “Opposition”). Accordingly, the Motion
is now submitted for decision.

The analysis that follows will address each issue raised by the IC in the Motion in light of
the arguments made in same, together with the counter arguments raised by Respondent in his
Opposition. Initially, it is noted that fundamental due process is notice of claims and the opportunity
to be heard regarding the claims. The notice in this matter is the IC’s Complaint filed July 30, 2024,
and the opportunity to be heard is the upcoming formal hearing. Further due process considerations
are discussed below.

The Motion addresses certain witnesses and documents set forth in Respondent’s Prehearing
Statement. In particular, the IC argues that three witnesses indentified by Respondent be excluded
from testifying: _ M.D. (“Witness 3™); _ (“Witness 47);
and Custodian of Records for Spring Valley Hospital (“Witness 5”). Additionally, the Motion seeks
to exclude Exhibits listed by Respondent as “L”, “M”, “N” and “O”.

The Motion relies on administrative law provisions dealing with the contents of Prehearing
Conference Statements (NAC 630.465(2)(3)) and NRS 233B.123) which set forth the evidentiary

rules that apply to the upcoming hearing. Basically, evidence at the hearing must be of the type
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commonly relied upon by reasonable and prudent persons in the conduct of their affairs. Id.
Furthermore, “irrelevant, immaterial or unduly repetitious evidence must be excluded.” Id.

It is clear that the rules of evidence are relaxed, but not ignored.

In the instant matter, the IC’s Complaint alleges that on December 31, 2019, Respondent
performed surgery on Patient A’s spine at the wrong level. In particular, it is alleged that instead of
performing spinal surgery at the T10-11 level (laminectomy/fusion) he operated on Patient A’s T9-
10 level. It is further alleged that following this surgery, Patient A continued to have problems with
his back, and on January 23, 2020, Respondent again operated on the T9 level, removing screws that
had been implanted as part of the first surgery. It is alleged that Respondent did not address the the
problem at T10-11 (severe stenosis) during this second procedure. Further, it is alleged that there is
no documentation that Patient A was advised “that the initial laminectomy was performed on the
wrong level, or that Patient A still required operation on the T10-11 level.” It is also alleged that
subsequent diagnostic tests in February 2020 and May 2020 showed continuing pathology (severe
stenosis) that ultimately required surgical intervention by a different surgeon in June, 2020. See,
generally, Complaint, paragraphs 3-10. These are the basic factual allegations of the Complaint.
Respondent addressed these allegations in his Answer and Notice of Defense in a detailed fashion.

The Complaint alleges two theories of malpractice: first for performing a wrong level
surgery and second, by not addressing the severe pathology (stenosis) at the T10-11 level. In the
instant Motion, the IC argues that “[t]his is a straightforward matter involving the narrow question
of whether Respondent violated the MPA by performing a wrong level laminectomy and fusion and
then failing to correct this mistake during a second surgery.” Motion, at 7:21-23.

The issue of “due process” deserves special attention, since it is discussed in both the IC’s
Motion and Respondent’s Opposition.

The IC contends that excluding witnesses and documents in this case as set forth in the
Motion does not violate Respondent’s due process rights. The IC cites Dutchess Business
Serviceslnc. v. Nevada State Board of Pharmacy, 124 Nev. 701 (2008) for several principles of
administrative law, such as (i) despite loosened procedural and evidentiary rules, “due process

guarantees of fundamental fairness still apply”; (i1) it is the opportunity to prepare a defense that
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defines due process; and (iii) a process where a respondent is apprised of the charges against him
and the factual basis underlying them and where established procedural guidelines are followed then
the required due process is provided.

The IC then discusses the “due process required during the investigative process” and finally
argues that Respondent has been afforded all due process to which he is entitled to in this
proceeding.

Respondent’s discussion of due process seems to focus on access to investigative materials
and matters that might or might not be addressed by IC witnesses at the hearing. It also references
how the IC interprets and applies certain statutory provisions, chiefly NRS 630.336, so to allegedly
block Respondent from having access to information regarding the facts and allegations against him.
Since Respondent is making these arguments in the context of an opposition to a motion in limine,
it appears that such arguments are made to justify allowing witness testimony “to overcome the
undisclosed investigation.” Thus, this is not a direct attack on the IC’s position regarding
investigative materials, but rather a justification for permitting Respondent’s witnesses, Dr.
- and _ to testify.

With the foregoing in mind, the following is the individual analysis of each issue raised by

the IC in its Motion.

1. Testimony oF or. |
The IC argues that the testimony of _ M.D. should not be

allowed. After repeating the allegations contained in the Complaint, the IC contends that since Dr.
- did not treat Patient A between December 31, 2019 and January 23, 2020, and did not
participate in the two surgeries Respondent performed on Patient A, any testimony from him is
unnecessary and irrelevant. “Any testimony regarding Patient A’s treatment by any other medical
provider in this context is wholly unnecessary and irrelevant to the ultimate questions of fact in this
case and must be excluded by statute.” Motion, at 4:1-3.

In his opposition brief, Respondent essentially makes an offer of proof as to the scope of Dr.

_proposed testimony. Basically, the scope would include testimony about the surgery he
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performed on Patient A and also his “thought process” and “professional opinions” regarding the
best course of treatment for Patient A’s objective and subjective clinical presentation.

Respondent then points out that the IC’s Complaint makes specific reference to treatment
Patient A received from other providers following Respondent’s second surgery on January 23,
2020, including the surgery that Dr. -performed on June 4, 2020, addressing the issue at
T10-11. Respondent also notes that the IC’s Pre-Hearing Statement lists medical records that “may”
be offered into evidence from time frames after Respondent’s last treatment of Patient A.

It should also be noted that in Respondent’s Prehearing Statement, he discloses what
appears to be an expert witness_ MD.

It is true that the IC Complaint specifically references matters that occurred after the last
date Respondent treated Patient A. It is also true that the IC’s Prehearing Statement’s “List of
Exhibits” specifically references documents that post-date Respondent’s last treatment of Patient A.
This includes multiple diagnostic test results and medical records from “Khavkin Clinic.” Thus, the
IC clearly places these factual matters at issue in this case, which opens the door for a factual
response from Respondent.

Accordingly, the IC’s motion regarding Dr.- is granted in part, and denied in part.

If, at the hearing, the IC presents such evidence (factual matters that post date January 23,
2020 and specifically involving Dr. -) then the door is open for Respondent to address same
through his own disclosed fact witness, Dr. - This falls within the “opportunity to be heard”
prong of due process. However, this does not mean that Dr. I s now an expert witness in
this matter. Rather, he is a percipient fact witness as to his treatment of Patient A.

Accordingly, and assuming that at the hearing post January 23, 2020 evidence (documents
or testimony) is offered by the IC and admitted, then Dr. [l will be allowed to testify as a
percipient fact witness as to his treatment of Patient A (which can include his observations,
thoughts, actions and the like regarding Patient A’s medical issues and his treatment of same as a
treating physician), but not as an expert witness. Objections to the scope of Dr. || actua!

testimony will obviously be entertained at the hearing.
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2. EXHIBITS “L”, “M", “N” N” AND “0”

The IC argues that Respondent’s exhibits “L”, “M”, “N” and “O” should be excluded
because they all involve disciplinary matters against Dr. - and as such have no bearing on
the issues in the case, and are irrelevant. Respondent does not address these issues in the Opposition
brief.

Accordingly, the IC’s motion regarding these four (4) exhibits is granted. These (proposed)

exhibits are irrelevant.

3. TESTIMONY OF CUSTODIAN OF RECORDS, SPRING VALLEY HOSPITAL

The IC objects to the testimony of the Custodian of Records, Spring Valley Hospital. In his
Opposition, Respondent concedes that this custodian is not a necessary witness. Accordingly, the

IC’s motion regarding this witness is granted.

4. Testimony ofF I

The final issue raised by the IC in its Motion relates to Respondent’s witness #4, -
-. The IC basically objects to Mr. Bl occause his “qualifications™ were not set forth in
Respondent’s Prehearing Statement. It is argued that Mr. -is not a Board licensee and was not
involved in Respondent’s treatment of Patient A. According to the IC, this witness should not
testify because there is no basis for his qualifications or showing how his testimony would be
relevant to these proceedings. It is also argued that the testimony of Mr. -would be unduly
repetitious given the fact that Respondent has designated an expert witness.

Respondent contends that it is “absolutely untrue and unequivocally false” that Mr. -
was not involved in Respondent’s care and treatment of Patient A, as argued by the IC.
Respondent’s counsel asserts: “As an officer of the court, counsel undersigned represents and
assures that Mr. - was involved in Dr. Schneier’s treatment and has relevant information
related to the claims and defenses in this matter. Mr. -CV is irrelevant, ke is a fact witness

with firsthand knowledge” (Emphasis added.). Opposition, 4:17-20.
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Respondent also contends that the IC wants Respondent to lay out his defenses in detail,
which the Board itself refuses to do (referencing the Board’s “clandestine and secret investigation™)
and this harkens back to Respondent’s argument regarding the IC position on investigative
materials, discussed previously. Respondent essentially makes a “what is good for the goose is good
for the gander” argument in this regard in terms of the specificity of pre-hearing disclosures.

In Respondent’s Prehearing Statement, Mr. -is decribed as follows: “This witness is
expected to testify to his involvement with Patient A, including the treatment and care rendered by
Dr. Schneier, and any other matter relevant to this proceeding.” Interestingly, his address is given as
3186 S. Maryland Pkwy., which is the address for Sunrise Hospital and Medical Center. This would
indicate that Mr. -is somehow connected to that facility.

Respondent makes it clear, as noted and quoted above, that Mr. -will be offered as a
fact witness. n this regrd, the designation of Mr. JJlllllin Respondent’s Prehearing Statement is
adequate to preclude the granting of the IC’s motion in limine regarding him. Indeed, the
designation of Mr.- is every bit as specific as the IC’s designation of its investigator, who is

Johnna LeRue “or her designee.”
Accordingly, the IC’s motion in Limine as to Mr. - as a fact witness is denied.

That said, it needs to be made clear that the IC is certainly permitted to interpose objections
to Mr. [l testimony (if offered) at the hearing, and such testimony will be limited to relevant
matters as a percipient fact witness.

IT IS SO ORDERED.

DATED this ‘ day of Sj§gﬁg[§-ﬁ , 2025.

Chartes Burcham, Esq.

Tel: (775) 750-2998

Email: charlie@northernnevadaadr.com
Hearing Olfficer
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BEFORE TIIE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA
d ot % % %
In the Matter of Charges and Case No. 24-40539-1
Complaint Against:
IRA MICHAEL SCHNEIER, M.D., FILED
Respondent. MAR 17 2025
NEVADA STATE BOARD OF

TO:

MEDICAL EXAMIMERS
By:

e

ORDER RE-SETTING HEARING

William Shogren, Esq.

Deputy General Counsel

Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, NV 89521

~and~

Ira Michael Schneier, M.D.

¢/o  Respondent’s Attorney
Mclanic L. Thomas, Esq.

Wood, Smith, Hening & Berman
2881 Business Park Court, Suite 200
Las Vegas, NV 89128-9020

Pursuant to the agreement of counsel, the formal hearing in this matter is re-set to commence

on May 28, 2025, at 9:00 a.m., and will be held at the oftice of the Board of Medical Examiners,

9600 Gateway Drive, Reno, NV 89521.

Counsel and the undersigned have discussed how the hearing will proceed in terms of remote

appearances, platforms such as Zoom and the like. The undersigned emphasizes that he will be live

at the Board office in Reno. Counsel and staff will need to work together to ensure that the heanng

proceeds in an orderly fashion and that all participants in the hearing have access to documents and

exhibits throughout the proceeding. Additionally, remote-appearing witnesses need to be on a video

platform and not simply a telephone,
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Since the parties have submitted their Prehearing Conference Statements, the Prehearing
Conference has been held and the undersigned has issued the Order on IC’s Motion im Limine. no
further conferences are scheduled at this time. Should the parties (or one party) through their counsel
desire any further telephone conferences prior to the formal hearing, then please email such request to
the undersigned.

Counsel are encouraged to continue to “cull down” exhibits that are intended to be offered
and used at the formal hearing.

Finally, all parties to this case are required to keep the hearing officer informed of events,

progress and resolution of this case.
Other provisions in the prior Scheduling Order not in conflict with the foregoing remain in

effect.

IT IS SO ORDERED.
DATED this \1\_day of _ ghaveW. 2025,

A=

Charles Burcham, Esq.

Email: charlie@northernnevadaadr com
Tel: (775) 750-2998

Hearing Officer




CERTIFICATE OF SERVICE

I certify that on this day, I served by personally delivering or mailing, postage pre-paid, a

true and correct file-stamped copy of the foregoing ORDER RE-SETTING HEARING to the
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following parties:

William P. Shogren
Deputy General Counsel

Nevada State Board of Medical Examiners

9600 Gateway Drive
Reno, NV 89521

Ira Michael Schneier, M.D,

¢/o Melanie L. Thomas, Esq.

Wood, Smith, Hening & Berman
2881 Business Park Court, Suite 200

Las Vegas, NV 89128
Certified Mail No.:

9171 9690 0935 0255 7026 19

An,
DATED this_ \® dayof T\aconm 2025,

—=

Signature

NN ETQ&ML#&

Printed Name

Leaal Asmsyant

Title J




